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NATIONAL DISABILITY INSURANCE SCHEME AMENDMENT (SECURING THE
NDIS FOR FUTURE GENERATIONS) BILL 2026

OUTLINE

The National Disability Insurance Scheme Amendment (Securing the NDIS for Future
Generations) Bill 2026 (the Bill) will protect the National Disability Insurance Scheme (NDIS,
Scheme) for people with permanent and significant disability and for future generations who
will rely on it.

The Bill addresses two key vulnerabilities. First, the NDIS is currently growing at a rate that
was unforeseen when it was established in 2013 under the National Disability Insurance
Scheme Act 2013 (the Act). If left unchecked, this puts the long term sustainability of the NDIS
at risk. This Bill includes important changes to improve the quality of NDIS supports for
participants and put the Scheme on a more sustainable footing, now and for future generations.

Second, over time the NDIS has become the target for fraudulent activity, impacting the
Scheme as a whole. Fraud has a direct and devastating impact on the lives of participants and
their families, leading to lower quality services, exploitation and harm. The National Disability
Insurance Agency (Agency) does not have the necessary powers to regulate and monitor the
payment of over $50 billion per year.

While this Bill focuses on these two key vulnerabilities, it also makes a number of technical
amendments to improve the operation of certain aspects of the Act. It draws on key independent
reports, including the Independent Review into the National Disability Insurance Scheme
(NDIS Review) conducted in 2023 and co-chaired by Professor Bruce Bonyhady AM and Ms
Lisa Paul AO PSM, and the advice of the NDIS Provider and Worker Registration Taskforce
(Registration Taskforce), completed in 2024 and chaired by Ms Natalie Wade. Amendments
also take account of the findings of the Australian National Audit Office’s report National
Disability Insurance Scheme Fraud and Control Program (2019) and the Royal Commission
into Violence, Abuse, Neglect and Exploitation of People with Disability (Royal Commission),
which ran from 2019 to 2023.

The Bill contains 5 schedules.

Schedule 1 sets out the key measures that will help put the NDIS back on a sustainable footing
now and into the future. This includes amendments that achieve the following:

1. Clarify the meaning of ‘functional capacity’ and provide for the assessment of
thresholds of functional capacity. This is consistent with Recommendation 3 (action
3.1) of the NDIS Review, which recommended that the Agency introduce a more
consistent and robust approach to determining eligibility for access to the NDIS based
on transparent methods for assessing functional capacity.



Introduce sensible controls and conditions on unscheduled plan reassessments to ensure
that they can only be requested where there is a genuine and ongoing change in a
participant’s support needs. Amendments will also ensure that only participants, and
those authorised to act on their behalf, can request a plan reassessment.

Make clear that NDIS supports can only be provided to address needs arising directly
from impairments that meet the disability requirements in section 24 of the Act and/or
the early intervention requirements in section 25 of the Act.

Provide a mechanism to directly manage the financial sustainability of the Scheme by
reducing the funding for specified groups of supports across the Scheme.

Introduce the concept of ‘plan renewals’ for old framework plans. This legislates the
existing administrative process of ‘plan continuations’ but ensures that all ‘renewed’
plans comply with the requirements of section 33 of the Act in relation to funding
component amounts, total funding amounts and funding periods.

Lift certain parameters around the assessment of reasonable and necessary supports into
the Act and update the principles that apply to participants and their plans.

Allow for the suspension of plans where reasonable attempts have been made to contact
the participant and the participant has not responded to requests for relevant
information. Allow for a plan to be revoked if contact is not made within 90 days.
Clarify the definition of permanence by introducing the concept of ‘all appropriate
treatment’. This is consistent with Recommendation 3 (action 3.9) of the NDIS Review
that legislative change to strengthen the operation of the permanence criteria be
considered.

Require that a participant’s eligibility for certain other service systems must be taken
into account when making decisions about access to the NDIS.

Schedule 2 includes measures that address fraud within the NDIS and provide the Agency with
necessary powers to regulate the payment of NDIS amounts. This includes amendments that

achieve the following:

1.

Enable improved regulation of the NDIS by amending the definition of NDIS provider.
This is consistent with the advice of the Registration Taskforce.

Provide the Agency with compliance and enforcement powers by triggering provisions
of the Regulatory Powers (Standard Provisions) Act 2014 and providing for a range of
new civil penalties. Safeguards will be established when regulatory action is taken in
respect of participants.

Update the Agency’s functions to allow it to investigate criminal activity and amend
certain information gathering powers to ensure that information obtained by the
Agency’s Chief Executive Officer (CEO) from participants and prospective
participants can be used as part of those investigations.

Require that providers, nominees and participants retain records relating to the
provision of supports and/or claiming for NDIS amounts for specified periods of time.
A civil penalty will apply to a provider who fails to comply with this requirement.



5. Require that claims for NDIS amounts are made within 90 days of a support being
provided.

6. Enable a new approach to plan management, including transitioning to a panel
arrangement for plan managers. This will include provisions to ban providers of plan
management supports from providing any other supports under the NDIS, to end the
extensive conflicts of interest that currently exist in the plan management market.

Schedule 3 includes changes to NDIS governance, including:

1. The establishment of a clearer and more transparent mechanism to set and enforce
prices under the NDIS. Maximum prices for NDIS supports will be incorporated into a
legislative instrument made on the advice of the Agency following its Annual Pricing
Review. The legislative pricing mechanism will also allow for the indexation of old
framework plans.

2. Allow for the use of automated decision making within the NDIS, including protections
and requirements on how decisions and processes are to be automated, and for standard
operating procedure instruments.

3. Clarify the operation of the prohibition on managing funding for supports if a
participant or nominee has been convicted of certain criminal offences.

Schedule 4 makes minor amendments to facilitate the operationalisation and roll out of new
framework planning.

Schedule 5 deals with transitional matters relevant to the entirety of the Bill.

BACKGROUND

The NDIS is one of Australia’s most important social support schemes, however it continues
to grow at a rate far higher than other comparable programs. The Scheme has deviated from its
original intent to support people with significant and permanent disability and has uncontrolled
inflation in participant support costs. A distorted market structure with integrity weaknesses
is also contributing to costs and negatively impacting on participants. Without measures to
address these drivers of growth, safeguard participants and strengthen the integrity of claiming
of NDIS amounts, the future of the NDIS is at risk.

The Bill implements a package of measures that are necessary to address immediate cost
pressures in the NDIS and help set the NDIS on a more sustainable footing into the future. This
Bill introduces amendments which continue to support implementation of critical
recommendations of the NDIS Review and the Disability Royal Commission.

In January 2026, National Cabinet agreed to work together to reduce the annual cost growth of
the NDIS down to 5 to 6 per cent, or lower. Amendments in this Bill help to restore the NDIS
to its original intent, stabilise unsustainable growth and make the NDIS more equitable for
those who need it most.



FINANCIAL IMPACT STATEMENT

The changes in the Bill are expected to contribute towards National Cabinet’s agreement to
reduce annual cost growth increases for the Scheme to 5 to 6 per cent, or lower.

The immediate changes arising from this Bill can be operationalised by the Agency following
commencement. Changes relating to planning can be operationalised from 1 October 2026, and
changes to access from 1 January 2028.

IMPACT ANALYSIS
The following impact analysis are attached to this explanatory memorandum:

e Impact analysis equivalent: National Disability Insurance Scheme Reforms, May 2026

e Impact analysis equivalent: Mandatory Registration of all National Disability Insurance
Scheme Providers, May 2026

CONSULTATION

Many of the proposed amendments respond to, or have been informed by, recommendations
of the NDIS Review. The NDIS Review engaged closely and extensively with people with
disability, their families, carers, providers and workers. The NDIS Review heard from over
10,000 people and organisations and hosted 14 webinars and over 200 virtual and face-to-face
consultations including 38 regional, rural and remote engagement and 50 phone interviews.
The NDIS Review also received over 4,600 online submissions from both individuals and
organisations. This Bill will implement the following NDIS Review recommendations:

e Action 3.1 recommended a more consistent and robust approach to determining NDIS
eligibility. This included establishing an agreed definition of substantially reduced
functional capacity. Proposed amendments in Schedule 1, Part 1, will introduce an
agreed definition of ‘functional capacity’ to give more clarity to prospective
participants and support consistency in decision making. This is the first step in
implementing a more consistent approach to assessing substantially reduced functional
capacity.

e Action 3.9 recommended legislative changes to strengthen the operation of the
permanence criteria following the Federal Court decision known as National Disability
Insurance Agency v Davis [2022]. Proposed amendments in Schedule 1, Part 8, will
insert a definition and approach to assessing permanence of impairments when
determining whether a person meets the disability requirements or early intervention
requirements.

e Action 2.15 recommended updating governance of the NDIS and compensation
schemes to reduce overlap and ensure costs are not being shifted to the NDIS (or vice
versa). This included ensuring that during eligibility assessment for the NDIS, the
Agency can identify any potential overlap between the NDIS and compensation
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schemes. Proposed amendments in Schedule 1, Part 9, would tighten eligibility to the
NDIS where alternative supports are available through other service systems which can
reasonably meet the needs of a person, or where the service system has a responsibility
for meeting the needs of a person such as workers’ compensation or motor vehicle
accident compensation schemes.

e Recommendation 17 called for the development of a risk-proportionate model for
regulation of all providers, and to strengthen the regulatory response to long standing
and emerging quality and safeguards issues. Amendments proposed in Schedule 2
strengthen the ability of the Agency and the NDIS Quality and Safeguards Commission
(Commission) to effectively manage the integrity of the NDIS, improve safety and
enhance quality.

e Action 11.3 recommended that the Australian Government, not the Board of the
Agency, should make the final determination on prices for NDIS supports.
Amendments proposed in Schedule 3, Part 1, make the Minister the decision-maker on
NDIS prices.

The proposed amendments to the definition of NDIS provider will enable a proportionate
model for mandatory registration of NDIS providers. These have also been informed by the
recommendations of the Registration Taskforce.

The Registration Taskforce was established in February 2024 to provide advice on the design
and implementation of the new graduated risk-proportionate regulatory model proposed in
Recommendation 17 of the NDIS Review in consultation with the disability community. The
Registration Taskforce hosted over 30 roundtables across Australia to hear from communities
on specific topics. It also ran a public submission process from 6 March 2024 to 5 May 2024,
which received over 700 submissions from people with disability, their families and advocates,
NDIS providers, workforce representatives and other relevant stakeholders.

The Registration Taskforce was supported by subject matter experts, including peak body
representatives and people with lived experience, who formed five Advisory Working Groups,
including: participants and nominees; disability care workers and organisations; providers and
regulators; intergovernmental; and academic and policy experts.

From 19 December 2025 to 28 February 2026, the Australian Government held a public
consultation on the NDIS provider definition to inform future decisions on amending or altering
this term as proposed by the Registration Taskforce. The NDIS provider definition received
269 submissions from a wide range of stakeholders including people with disability, carers,
peak bodies, community organisation, registered and unregistered NDIS providers, advocacy
groups and governments.

The Bill is a first step to securing the NDIS for future generations. While several of the
measures introduced by the Bill will commence in the short term, many others will be
implemented over an extended period, allowing for further consultation with people with
disability, their families, carers, advocates and other key stakeholders.



The Australian Government will establish a Technical Advisory Group to provide advice on
an appropriate threshold and assessments for substantially reduced functional capacity,
informed by consultation with the community and states and territories. Advice from the
Technical Advisory Group will inform NDIS rules which will, amongst other things, set out
the methods or criteria to be applied for the purposes of determining a person’s functional
capacity. This will include classifications or thresholds relevant to an assessment of a person’s
ability to undertake a specified activity.

In addition, several other key changes will be implemented through the design and
development of legislative instruments. This includes NDIS rules to facilitate the mandatory
registration of providers who deliver high risk supports, and circumstances which go to
determining whether an individual has undertaken all appropriate treatment for the purposes of
determining whether an impairment is permanent or likely to be permanent. Consultation will
occur through the process of developing and making these instruments.

STATEMENT OF COMPATIBILITY WITH HUMAN RIGHTS

The statement of compatibility with human rights appears at the end of this explanatory
memorandum.



NATIONAL DISABILITY INSURANCE SCHEME AMENDMENT (SECURING THE
NDIS FOR FUTURE GENERATIONS) BILL 2026 (THE BILL)

ABBREVIATIONS AND ACRONYMS USED IN THIS EXPLANATORY
MEMORANDUM

e Act means the National Disability Insurance Scheme Act 2013
¢ AFP means Australian Federal Police
e Agency means the National Disability Insurance Agency

¢ Bill means the National Disability Insurance Scheme Amendment (Securing the NDIS for
Future Generations) Bill 2026

¢ Board means the Board of the National Disability Insurance Agency

¢ CEO means the Chief Executive Officer of the National Disability Insurance Agency

e Committee means the Senate Community Affairs Legislation Committee

e CRPD means the United Nations Convention on the Rights of Persons with Disabilities

e Commission means the National Disability Insurance Scheme Quality and Safeguards
Commission

e Commissioner means the National Disability Insurance Scheme Quality and Safeguards
Commissioner

e Getting the NDIS Back on Track Act means the National Disability Insurance Scheme
Amendment (Getting the NDIS Back on Track No. 1) Act 2024

e ICCPR means the International Covenant on Civil and Political Rights
e ICESCR means the International Covenant on Economic, Social and Cultural Rights

e Inquiry means the Senate Community Affairs Legislation Committee inquiry into
the National Disability Insurance Scheme Amendment (Securing the NDIS for Future
Generations) Bill 2026

e Integrity and Safeguarding Act means the National Disability Insurance Scheme
Amendment (Integrity and Safeguarding) Act 2026

o Legislation Act means the Legislation Act 2003

e LEOMR means the Legislation (Exemptions and Other Matters) Regulation 2015
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NDIA means the National Disability Insurance Agency
NDIS means the National Disability Insurance Scheme
NDIS Review means the 2023 Independent Review into the NDIS

NDIS rules means rules made under section 209 of the National Disability Insurance
Scheme Act 2013

Regulatory Powers Act means the Regulatory Powers (Standard Provisions) Act 2014

Royal Commission means the Royal Commission into Violence, Abuse, Neglect and
Exploitation of People with Disability (2023)

Scheme means the National Disability Insurance Scheme

Tribunal means the Administrative Review Tribunal



NOTES ON CLAUSES

Section 1 sets out how the new Act is to be cited — that is, as the National Disability Insurance
Scheme Amendment (Securing the NDIS for Future Generations) Act 2026.

Section 2 provides a table setting out the commencement of the Bill. Sections 1 to 4, Schedule
5 and anything not elsewhere covered in the table commence the day after the Bill receives
Royal Assent. Schedule 1, Parts 1 to 3, Schedule 3 and Schedule 4 commence on the seventh
day after the Bill receives Royal Assent. Other parts of the Bill are to commence on a specified
day or a day to be fixed by proclamation. Reasoning for delaying the commencement of these
parts is set out in the table below.

Provisions Commencement Reason for delayed
commencement

1. Sections 1 to4 The day this Bill receives the
and anything in Royal Assent.
this Bill not

elsewhere

covered by this

table

2. Schedule 1, The seventh day after this Bill

Parts 1 to 3 receives the Royal Assent.

3. Schedule 1, 1 October 2026. Delaying commencement will

Part 4 allow the Agency to
operationally prepare for these
changes. This includes
information communications
technology enhancements,
providing additional training and
guidance for delegates and
communicating changes with
participants.

4. Schedule 1, 1 February 2027. Delaying commencement will

Parts 5 and 6 allow the Agency to

operationally prepare for these
changes. This includes
information communications
technology enhancements,
providing additional training and
guidance for delegates and
communicating changes with
participants.
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Provisions

Commencement

Reason for delayed
commencement

5. Schedule 1,
Part 7

1 October 2026.

Delaying commencement will
allow the Agency to
operationally prepare for these
changes including providing
additional training and guidance
for delegates and communicating
changes with participants.

6. Schedule 1,
Parts 8 and 9

1 January 2028.

Delaying commencement will
allow for amendments to
commence at the same time as
access changes to enable the
commencement of Thriving
Kids.

7. Schedule 2,
Parts 1 to 4

The seventh day after this Bill
receives the Royal Assent.

8. Schedule 2,
Part 5

1 December 2026.

Delaying commencement will
allow sufficient time for claims
older than 90 days to be made
before the new timeframe takes
effect.

9. Schedule 2,
Part 6

A single day to be fixed by
Proclamation.

However, if the provisions do not
commence within the period of 24
months beginning on the day this
Bill receives the Royal Assent,
they commence on the first day of
the first calendar month to start
after the end of that period.

Delaying commencement will
provide adequate time for the
Agency to conduct a competitive
procurement for suitable
registered plan management
providers. The Agency intends to
finalise the procurement and
have deeds of arrangement in
place with registered plan
management providers by 1
October 2027. Providing a
commencement date by
proclamation provides flexibility
should the procurement exercise
be delayed by unforeseen
circumstances.

Section 3 provides that legislation that is specified in a Schedule is amended or repealed as set
out in that Schedule, and any other item in a Schedule has effect according to its terms.
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Section 4 provides for a future review of the amendments proposed to be made by the Bill.

Subsection 4(1) provides that the Minister must cause a review to be conducted of the operation
of the amendments proposed to be made by this Bill.

Subsection 4(2) provides that the review must be conducted at the same time as the review
under section 4 of the National Disability Insurance Scheme Amendment (Getting the NDIS
Back on Track No. 1) Act 2024 of the operation of the amendments made by that Act. That
review is required to commence in October 2027.

Subsection 4(3) provides that the persons conducting the review must be independent of the
Agency and of the Department.

Subsection 4(4) provides that the review must consider the impact of the amendments proposed
to be made by the Bill on the following matters:

access to the NDIS;

participant outcomes, including continuity and quality of supports;

review and appeal rights under the National Disability Insurance Scheme Act 2013;
the viability and sustainability of the provider market;

service delivery in thin markets;

the interaction between the amendments made by this Act and any foundational
supports or related systems of support.

Subsection 4(5) provides that the persons conducting the review must give the Minister a
written report of the review.

Subsection 4(6) provides that the Minister must cause the report to be tabled in each House of
the Parliament at the same time as the review under section 4 of the National Disability
Insurance Scheme Amendment (Getting the NDIS Back on Track No. 1) Act 2024.
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SCHEDULE 1 — ACCESS AND PLANNING MEASURES

Summary

Schedule 1 sets out changes that put the NDIS on a sustainable footing now and into the future.
This includes amendments relating to Scheme access that define substantially reduced
functional capacity and permanence. There are also clarifications to access requirements where
someone is, or could be, eligible for supports from other service systems.

This Schedule also sets out changes that relate to planning. This includes clarifying and
strengthening the requirement for support needs to be directly related to eligible impairments,
specifying the circumstances in which a participant can request a plan reassessment and
expanding the ability to suspend plans in certain circumstances. This Schedule will introduce
the concepts of plan renewals, to replace the administrative practice of plan continuations, as
well as support determinations to help manage the financial sustainability of the Scheme. The
Schedule will also strengthen the approach to determining reasonable and necessary supports
for old framework plans.

Background

Currently, the operation of access settings is inconsistent with the original intent of the Scheme,
allowing a significant number of Scheme entrants who were never intended to be supported by
the NDIS. There are a range of reasons for this, including Administrative Review Tribunal
(Tribunal) and Federal Court decisions which have, over time, gradually expanded the scope
of access to the Scheme. The ongoing use of ‘access lists’, originally intended to support
Scheme roll out, has also created automatic eligibility for people with certain conditions, whilst
other people are required to demonstrate evidence of disability. This favours those with means
to obtain diagnosis. These are in turn conducted without policy guidance to support consistent
or equitable access decisions.

The NDIS Review found the current approach to accessing the Scheme is inconsistent
and inequitable and not always benefitting people with disability who require the most
support. This had led to unfair outcomes and contributed to participant numbers in the Scheme
well beyond its original intent of supporting people with significant and permanent disability.
The NDIS Review recommended significant reform to access including the removal of access
lists.

The volume of supports the NDIS is funding is unsustainable and out-of-step with supports
funded in other parts of the care and support economy. Changes are needed to bring the NDIS
in line with other support systems and ensure government is funding a sustainable level of
supports, while continuing to meet the needs of people with permanent and significant
disability.
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Section 3 of the Act sets out the objects of the Act. Ensuring the financial sustainability of the
Scheme is not currently incorporated into any specific object, but amending paragraph 3(3)(b)
directly requires that regard must be had to the Scheme’s sustainability for the first time.

Financial sustainability of the NDIS is about making sure the Scheme is affordable both near
term and over the long term so it can support future generations of Australians. The NDIS was
intended to operate as a targeted, insurance-based Scheme for people with permanent and
significant disability. It is not intended to operate as an unconstrained funding source for all
disability related needs, nor should it be used to address supports that would be more
appropriately provided by other service systems.

The NDIS Review identified that the concept of ‘reasonable and necessary’ is complex and
discretionary and there is a lack of clarity and confusion related to what can be funded as
‘reasonable and necessary’. The NDIS Review also found the interpretation of ‘reasonable and
necessary’ can result in inconsistent planning and creating an expectation gap between what
supports participants want and what the NDIS can sustainably deliver.

To improve consistency and equity across the Scheme, the application of ‘reasonable and
necessary supports’ must link to consideration of what is reasonable for the Scheme to fund.
This means funding for some NDIS supports may be less than the actual cost of providing or
acquiring the support. This Schedule is intended to provide clarification about what supports
can be considered for reasonable and necessary funding.
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Part 1 —Defining functional capacity

To be eligible for the NDIS, a person’s impairment or impairments must result in substantially
reduced functional capacity in at least one key activity. Activities include mobility,
communication, social interaction, learning, self-care and self-management.

The concepts of functional capacity and substantially reduced functional capacity are not
clearly defined in the Act, NDIS rules or operational guidance. The term substantially reduced
functional capacity has no meaning outside NDIS legislation and is not well understood in the
community or among service providers.

The NDIS Review and independent research organisations like the Grattan Institute have
highlighted that the absence of a clear definition of substantially reduced functional capacity
has contributed to inconsistent decision making about access. It has also led to variable
outcomes through internal and external review processes. The NDIS Review recommended
legislative changes to support a more consistent and robust approach to determining access to
the NDIS based on transparent methods for assessing functional capacity (Recommendation
3). This included development of an agreed definition of substantially reduced functional
capacity to give more clarity to prospective participants and promote consistent decisions.

This measure will introduce an agreed definition of ‘functional capacity’ to give more clarity
to current participants, prospective participants and support consistency in decision making.
This is the first step in implementing the more consistent approach to assessing substantially
reduced functional capacity. The next step is linking the definition of functional capacity to the
outputs of a functional assessment process that measures the impact of impairment and allow
participants to be compared to their peers. This second step relies on category A NDIS rules
for implementation.

Further work is required to identify appropriate functional capacity assessments which can be
used to assess functional capacity in the NDIS access process. The definition of functional
capacity will support future work to develop a robust framework to define and determine
appropriate thresholds for substantially reduced functional capacity. It will also guide the use
of functional capacity assessments by the Agency to deliver a more structured and consistent
application of the legislative criteria of the Act.

Notes on Clauses

Item 1 — Section 9 (paragraph (b) of definition of developmental delay)

This item amends paragraph (b) of the definition of developmental delay in section 9 of the Act
by omitting the words ‘in one’ and substituting ‘in relation to one’ of the following areas of a
major life activity. This clarifies but does not change the interpretation of the definition of
developmental delay.
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Item 2 — Section 9 (at the end of the definition of developmental delay)
This item inserts a legislative note at the end of the definition of developmental delay in section
9 to direct the reader to proposed new section 9B for the meaning of functional capacity.

Item 3 — Section 9

This item amends section 9 by inserting a definition of functional capacity. The amendment
provides that functional capacity, in relation to an activity has the meaning given by new
section 9B.

Item 4 — After Section 9A

This item inserts proposed new section 9B to set out an approach to determining whether a
person’s impairment or impairments result in substantially reduced functional capacity to
undertake activities outlined in the disability requirements or early intervention requirements.

Proposed new subsection 9B(1) would define ‘functional capacity’. A person’s functional
capacity will relate to their ability to undertake an activity without assistance from other people,
assistive technology or modifications and in a setting that excludes, as far as possible, the
impact of the person’s environmental and personal circumstances.

The requirement to assess functional capacity excluding the environmental and personal
circumstances, as much as possible, intends to confine the assessment to the person’s intrinsic
ability to undertake an activity. This approach avoids reliance on personal and external factors
that may vary between individuals and are not attributable to the impairment, such as financial
means or living arrangements. This promotes a more objective and consistent assessment of
the functional impact of the person’s impairment.

Proposed new subsection 9B(2) inserts a new NDIS rule making power in relation to any matter
regarding the definition of ‘functional capacity’ in 9B(1).

Proposed new subsection 9B(3) allows that the new NDIS rules may prescribe methods or
criteria to apply classifications or thresholds relevant to the assessment of functional capacity.
It also allows the prescription of matters that may, must or must not be taken into account when
assessing functional capacity or circumstances in which a matter is taken to exist or to not exist
in relation to assessing a person’s functional capacity.

These rules will be category A NDIS rules.

There will be no immediate impact of the new definition of functional capacity. It is clarifying
the current intended application of functional capacity in relation to access decisions. New
category A NDIS rules to prescribe methods and criteria to set thresholds relevant to the
assessment of functional capacity are expected to commence from 1 January 2028.
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Item 5 — Paragraph 24(1)(c)

This item amends paragraph 24(1)(c) by omitting the words ‘to undertake one or more of the
following activities’ and substituting ‘in relation to one or more of the following activities
(when considered as a whole activity)’.

This amendment clarifies that the assessment of functional capacity focuses on the person’s
overall ability to undertake an activity, rather than by reference to tasks or actions considered
in isolation. This supports a more consistent and holistic assessment of functional capacity in
relation to that activity.

Item 6 — At the end of subsection 24(1)
This item adds a note at the end of subsection 24(1). The new note assists the reader by referring
to section 9B for the definition of ‘functional capacity in relation to an activity’.

Item 7 — Subparagraph 25(1)(¢)(i)

This item amends subparagraph 25(1)(c)(i) by omitting the words ‘upon the functional capacity
of the person to undertake’ and substituting ‘or impairments upon the person’s functional
capacity in relation to undertaking’. This is a technical amendment that updates the language
to be consistent with other parts of the Act.

Item 8 — Subsection 25(1) (note)

This item amends the note at the end of subsection 25(1) omitting the word ‘Note’ and
substituting the words ‘Note 1°. This is a technical amendment that is consequential to inserting
a second legislative note under this subsection.

Item 9 — At the end of subsection 25(1)

This item adds a new legislative note at the end of subsection 25(1). The new note assists the
reader by referring to section 9B for the definition of ‘functional capacity in relation to an
activity’.

Item 10 — Subsection 209(8) (table item 1, column headed ‘Description’, before
paragraph (aaa))

This item is consequential to item 4. It amends table item 1 in subsection 209(8) so that the
new NDIS rule making power dealing with the assessment of functional capacity is a category
A NDIS rule, requiring the agreement of all states and territories.

Item 11 — Application provision

This item provides that the amendments made by this Part apply in relation to a determination
or decision made by the CEO in relation to whether a person meets the disability requirements
or early intervention requirements, or both, made on or after the commencement of this item,
whether or not the person is a participant before the commencement of this item.

This means the new definition of functional capacity introduced in this measure will apply to
all current participants in the NDIS as well as anyone who applied to the NDIS previously or
applies in the future.
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Part 2 — Limit unscheduled plan reassessments

Section 48 of the Act currently provides that the CEO may conduct a reassessment of a
participant’s plan at any time. This may happen on the request of the participant or on the
CEQ’s own initiative. The CEO can decide to do one of three things in response to a request
by a participant:

e make a decision that the plan needs to be varied under subsection 47A(1).

e make a decision that the plan needs to be reassessed.

e make a decision not to conduct a reassessment of the plan.

Unscheduled plan reassessments are a key driver of plan and whole of Scheme inflation as
they frequently increase the value of a plan, even where increases are not necessary or
appropriate. Unnecessary reassessments and plan increases are often the result of a lack of
clarity and appropriate controls around when plans should be reassessed. Some requests for
plan reassessments are made by intermediaries, such as support coordinators and plan
managers, and some requests are made even without a participant’s knowledge.

Section 48 of the Act currently does not contain any direct limitations on the circumstances in
which a plan reassessment may be requested, how frequently they may be requested and who
may make a request on behalf of the participant. NDIS rules may only set out matters to which
the CEO must have regard in making a decision under section 48, for example by prescribing
methods, criteria or circumstances in which a reassessment must or must not be undertaken.
However, NDIS rules cannot effectively confine when a plan reassessment may be undertaken.

This Part will introduce sensible controls and conditions on plan reassessments to ensure that
they can only be requested where there is a genuine change in a participant’s support needs. It
will also ensure that only participants, and those authorised to act on their behalf, can request
a plan reassessment, ensuring that a reassessment request is due to a genuine change in needs,
and is not a way for providers to access more NDIS funding.

This Part only applies to participant requested plan reassessments. There will be no change to
the CEQO’s ability to initiate a plan reassessment at any time and for any reason, ensuring there
is still the option of a CEO initiated plan reassessment where appropriate. In emergency
circumstances, a participant’s plan may be varied where a reassessment is not appropriate or
necessary, for example due to a short term increase in support needs due to an unanticipated
medical event involving a participant’s primary carer.

Notes on Clauses

Item 12 — Paragraph 32(3)(b)

This item amends paragraph 32(3)(b) by inserting ‘or (2A)’ after ‘32B(2)’. This is a technical
amendment required due to the amendments made by item 13 which insert new subsection
32B(2A).
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Item 13 — Subsection 32B(2)

This item inserts a new subsection (2A) and note after subsection 32B(2). Section 32 relates to
participants that are to have new framework plans. Subsection 32B(1) provides that NDIS rules
may specify classes of participants that are to have new framework plans, and for each class
specified, the period within which the CEO must give a notice under subsection (2).

Under subsection 32B(2), the CEO must, within the period specified in the NDIS rules for a
class, give a participant in the class written notice that the participant is to have a new
framework plan.

The new subsection 32B(2A) provides that if a participant who is a member of a class specified
for the purposes of paragraph (1)(a) requests a reassessment of the participant’s plan under
paragraph 48(2)(b), the CEO may give the participant written notice that the participant is to
have a new framework plan (even if the period specified for the purposes of paragraph (1)(b)
has not ended).

In circumstances where a plan reassessment is requested by a participant, the intent of this
amendment is to give the CEO the discretion to arrange for a participant to have a new
framework plan rather than reassessing the participant’s old framework plan. This will enable
the timely transition of participants to new framework planning and avoid the need for a
participant to go through additional planning processes.

The new note clarifies that where the CEO gives the participant a notice in accordance with
new subsection (2A), subsection 48(3) (decision on request) does not apply in relation to the
request for reassessment (see subsection 48(4)). This assists the reader by identifying that a
decision to issue a notice to transition to new framework planning instead of conducting a
reassessment is not a reviewable decision. This is consistent with the current approach to
issuing notices under subsection 32B(2).

Item 14 — Subsection 32B(3)

This item amends subsection 32B(3) by omitting the words ‘The notice’ and substituting ‘A
notice given under subsection (2) or (2A)’. This is consequential to the amendments made by
item 13, which inserts new subsection 32B(2A).

Item 15 — Paragraph 32C(b)

This item amends paragraph 32C(b) by inserting a reference to subsection 32B(2A). Paragraph
32C(b) deals with the application of the subdivision of the Act dealing with the content of new
framework plans. This is consequential to the amendments made by item 13, which inserts new
subsection 32B(2A).
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Item 16 — At the end of section 45

This item adds a new subsection 45(6) which provides that to avoid doubt, paragraph 45(4)(c)
does not cover circumstances where the participant has been unable to request a reassessment
because the conditions in new section 48A are not satisfied.

Subsection 45(4) provides that the Agency must not pay an amount under the Scheme to any
person in respect of a participant’s plan where that amount would be over a funding component
amount or a total funding amount. A series of exemptions to subsection (4) are then set out in
subsection 45(5).

Paragraph 45(5)(c) provides that the Agency can pay above a funding component amount or
total funding amount if the CEO is satisfied that the participant has been unable to request a
variation or reassessment of the participant’s plan because of one or more of the participant’s
impairments or a lack of decision making support.

Proposed new subsection 45(6) clarifies that subsection 45(5)(c) does not provide an exemption
where a reassessment has not been conducted because conditions set out in proposed new
section 48 A are not satisfied (see item 21).

Item 17 — Subsection 47(1) (note 1)

This item amends note 1 under subsection 47(1) by inserting ‘(if the conditions in subsection
48A are satisfied)’ after the words ‘variation of the participant’s plan or’. This is a
consequential amendment to the amendments made by item 21, which inserts new section 48A.

This note informs the reader that a participant requested reassessment can only occur if the
conditions in new section 48A are satisfied.

Item 18 — Subsection 48(2)
This item repeals subsection 48(2) and substitutes new subsections (2) and (2A).

New subsection 48(2) provides that a reassessment of a participant’s plan may be conducted
on the CEO’s own initiative or at the request of the participant, their plan nominee, or a child’s
representative. This explicit limitation on who can request a reassessment will end the ability
for plan managers and support coordinators requesting reassessments without good reason and
without the participant’s knowledge.

New subsection 48(2A) provides that the request for reassessment of a participant’s plan must
be in the form approved by the CEO, and must include any information or documents required
by the CEO. A legislative note after subsection (2A) reminds the reader that, in accordance
with section 197 of the Act, where a request is not made in the correct form, or does not include
the requisite information or documents, the CEO is not required to make a decision on the
request.
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Example — Lachlan

Lachlan is an adult with an above knee amputation and an acquired brain injury. He has
a 3-year NDIS plan. Lachlan’s support coordinator submits a request via email for a
reassessment of Lachlan’s plan. Lachlan is training to participate in a sporting event
and after discussing his training plans with the support coordinator they decide Lachlan
would benefit from more funding for support coordination to help him arrange his
supports, as well as increased funding for improved daily living and social and
community participation..

The request was made by the support coordinator who is not permitted under the Act to
request a plan reassessment on Lachlan’s behalf, and the request is not approved.
Lachlan requested his plan nominee submit the request for a plan reassessment which
was approved.

Item 19 — Subsection 48(3)

This item amends the period for the CEO to make a decision about a reassessment following a
request from a participant. The period is extended from 21 days to 90 days, beginning on the
day the CEO received the request.

The item also amends the wording of the provision to reflect that a request for reassessment
can be made by the participant, their plan nominee or child representative, and that conditions
must be satisfied before making the request, as set out in new paragraph 48(2)(b).

Item 20 — Subsection 48(4)
This item repeals subsection 48(4), substitutes a new subsection 48(4) and adds a legislative
note to the provision.

Subsection 48(3) of the Act sets out the decisions that the CEO can make in response to a
participant’s request for a reassessment, which include a decision that the plan needs to be
varied, a decision that the plan needs to be reassessed or a decision that the plan should not be
reassessed. Subsection 48(4) currently provides that if the CEO does not make a decision about
a participant’s request for a reassessment within 21 days, then the CEO is taken to have decided
not to conduct a reassessment of the plan.

New subsection 48(4) provides that subsection 48(3) does not apply if the CEO instead gives
a participant written notice under subsection 32B(2A) that the participant is to have a new
framework plan.

The effect of new subsection 48(4) is that the CEO is not required to make a decision under
subsection 48(3). If the CEO instead gives a participant a notice under new subsection 32B(2A)
that they are to have a new framework plan, the CEO must facilitate the preparation of a new
framework plan. A participant’s supports needs will be assessed as part of the new framework
planning process, negating the need for a reassessment of their old framework plan.
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A legislative note to subsection 48(4) reminds the reader of the requirements if the CEO gives
a participant a notice that they are to have a new framework plan.

Item 21 — After section 48

This item inserts new section 48A which sets out the conditions that must be satisfied before
the CEO can conduct a reassessment of the participant’s plan in response to a request by a
participant.

New subsection 48(1) will provide that all of the following must be satisfied in order for the
CEO to conduct a reassessment under paragraph 48(2)(b):

e There has been a significant change in the ongoing support needs that arise from an
impairment in relation to which the participant meets the disability requirements or the
early intervention requirements.

e The significant change relates to one or both of the following:

o a change in the participant’s functional capacity in relation to communication,
social interaction, learning, mobility, self-care or self-management;
o the participant’s personal or environmental circumstances

e If the significant change is to a participant’s functional capacity, the condition in
subsection 48A(2) must also be met.

e If the significant change is to a participants personal or environmental circumstances,
the condition in subsection 48 A(3) must also be met.

New subsection 48A(2) will provide that the condition in that subsection is satisfied if:

e the change in the participant’s functional capacity is significant and ongoing; and
e the change in functional capacity:

o directly relates to a change in an existing impairment in relation to which the
participant meets the disability requirements or early intervention requirements;
or

o arises from a new or acquired impairment in relation to which the participant
meets the disability requirements or early intervention requirements; and

e the participant has experienced a substantial reduction in the participant’s ability to
perform daily activities.

New subsection 48A(3) will provide that the condition in that subsection is satisfied if there
has been an unanticipated, significant and ongoing change in the participant’s:

¢ living arrangements; or

e education arrangements; or

e work arrangements; or

e network for informal support.

A significant change is a major change that substantially affects a participant’s support needs.
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Example — Liam

Liam has used almost all of the funding in his core supports budget earlier than
expected. He requests a reassessment of his plan to obtain additional funding. There
has been no change in Liam’s functional capacity or support needs since his plan was
approved.

Liam’s request for a plan reassessment is declined because there has been no change to
his functional capacity or significant change to his ongoing support needs.

Example — Sophie

Sophie has an intellectual disability who lives with her elderly mother. Sophie’s mother
provides daily personal care and supervision however her health has significantly
deteriorated and she is moving into residential aged care. This means she will no longer
be able to provide this support to Sophie and there is no other family members are able
to assist. Sophie requests a reassessment of her plan.

The request is approved because there is a significant change to Sophie’s ongoing
disability related support needs related to a significant and ongoing change in her
informal supports.

Example — Fatima

Fatima has recently commenced part-time employment for the first time. As a result,
they now require additional transport supports and assistance with personal care at
work. There is no change to Fatima’s functional capacity.

Fatima requests a reassessment of their plan. The request is approved because there is
a significant change to Fatima’s support needs related to a significant and ongoing
change in their work arrangements.

Example — Majak
Majak’s primary carer is going overseas for a two week holiday. During this time,
Majak requires additional support. Majak requests a reassessment of his plan.

The request for a plan reassessment is declined because the change in Majak’s support
needs is temporary and not ongoing. Majak may be able to use his NDIS funding
flexibly to meet his needs during the two weeks his primary carer is away or
alternatively a plan variation may be appropriate.

Example — Mai

Mai is a participant who has met the disability requirements due to a neurological
impairment impacting her lower limb function. Mai lives independently and uses a
manual wheelchair to mobilise. Mai experienced a dog bite injury to her hand and is
temporarily unable to utilise her wheelchair or transfer independently and requests a
plan reassessment.
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A plan reassessment is not completed as the change in Mai's functional capacity is
temporary in nature, however the delegate completes a variation of Mai's plan to include
short-term additional supports. The change in functional capacity is not directly arising
from the neurological impairment for which Mai met the disability requirements;
however, Mai requires the additional supports in order to safely transfer and use the
wheelchair she requires due to the support needs arising from her neurological
impairment.

Item 22 — Section 49B
This item amends section 49B by inserting ‘or (2A)’ after ‘32B(2)’.

The effect of the amendment is that section 49B now prevents the CEO from conducting a
reassessment of an old framework plan if the participant has been given a notice by the CEO
under subsections 32B(2) or (2A), advising that the participant is to have a new framework
plan.

Item 23 — Subsection 99(1) (table item 6C, column 2),

This item amends column 2 of item 6C of the table in subsection 99(1) by omitting the words
‘or subsection 48(4)’. The effect of the amendment is that subsection 48(4) is no longer a
reviewable decision for the purposes of section 99 of the Act.

This is consequential to the amendments made by item 20, repealing and replacing subsection
48(4) so that that provision no longer deals with a reviewable decision.

Items 24 to 26 — Section 100
These items remove references to subsection 48(4) from relevant parts of section 100, which

deals with review of reviewable decisions. Specifically, subparagraph 100(1A)(a)(ii),
paragraph 100(5)(b) and subparagraph 100(6A)(b)(ii).

These amendments are consequential to the amendments made by item 20, which repeals and
replaces subsection 48(4) so that the provision no longer deals with a reviewable decision.

Item 27 — Application of amendments

This item is an application provision that provides that the amendments made by this Part apply
in relation to a request for reassessment of a participant’s plan made before, on or after the day
this item commences.
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Part 3—Strengthen link between an impairment and need for support

The current reasonable and necessary decision making criteria for old framework plans lacks
specificity. It is open to very broad interpretation where participants have multiple
impairments, some meeting the disability requirements or early intervention requirements, and
others not. Support needs arising out of impairments that do not meet the disability or early
intervention requirements should not be met by the Scheme.

This measure responds to decisions of the Tribunal and the Federal Court that expanded access
to NDIS supports beyond the original intent. The unintended expansion has included where
there is only a causal or contributary (rather than direct) link between the need for a support
and an impairment that meets the disability requirements or early intervention requirements.
This has resulted in plan inflation impacting Scheme sustainability and inconsistent decision
making creating inequity between NDIS participants.

This Part seeks to clarify what the NDIS should and should not fund to its original intent. It
introduces a clear and strengthened link between a participant’s support needs and impairments
which have met the disability requirements or early intervention requirements. Amendments
will require the need for NDIS supports to be arising directly from impairments for which the
participant meets the disability requirements or early intervention requirements.

The purpose of these amendments is to clarify that where multiple impairments or
comorbidities exist, only the support needs arising from impairments for which the participant
meets the disability or early intervention requirements are eligible for NDIS funding. This
provides clarity in interpretation and decision making and provides participants with certainty
on how the need for support is determined.

Notes on Clauses

Item 28 — Subsection 32K(3A)

This item repeals subsection 32K(3A), which is the requirement for NDIS rules made for the
purposes of section 32K to take account of the variety of factors that may affect a participant’s
need for NDIS supports. This item responds to Tribunal and Federal Court decisions that have
expanded the scope of what the NDIS is intended to fund beyond the original intent and beyond
what it is appropriate for the NDIS to fund. The repeal of this subsection will remove ambiguity
and make it clear that the NDIS can only fund supports that are needed as a direct result of an
impairment that meets the disability or early intervention requirements.

Items 29 and 30 - Subsection 32L(6) (note 1), subsection 32L(6) (note 2)
These items deal with the legislative notes under subsection 32L(6).

Item 30 deals with note 2 under subsection 32L(6), which currently assists the reader by noting
that a participant’s disability support needs arising from an impairment in relation to which the
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participant meets the disability requirements or the early intervention requirements may be
affected by a variety of factors, including environmental factors or the impact of another
impairment in relation to which the participant does not meet either of those requirements.

This note will be repealed, reflecting the need to clarify the intended operation of the Act to
ensure that only supports that are needed directly as a result of an impairment that meets the
disability requirements or early intervention requirements will be funded by the NDIS.

Item 29 is consequential to item 30 and removes the reference to ‘Note 1°, replacing it with a
reference to ‘note’ reflecting the fact that the second note to subsection 32L(6) is being
repealed.

Item 31 — Paragraph 34(1)(aa)

This item repeals and replaces paragraph 34(1)(aa). This provision was originally inserted into
the Act by the National Disability Insurance Scheme Amendment (Getting the NDIS Back on
Track No. 1) Act 2024 (Getting the NDIS Back on Track Act) but the interpretation and
application it was given by subsequent Federal Court and Tribunal decisions went significantly
beyond the original intent. This item repeals and replaces paragraph 34(1)(aa) so that it is
consistent with the original and ongoing intent of the Scheme to provide supports to address
needs arising directly out of an impairment or impairments that meet the disability requirements
or early intervention requirements.

Replacement paragraph 34(1)(aa) will provide that a reasonable and necessary support must be
necessary to address needs of the participant arising directly from an impairment in relation to
which the participant meets the disability requirements or early intervention requirements. This
direct link between a support and an impairment is critical in upholding the purpose of the
Scheme.

This clarifies that reasonable and necessary supports for a participant are confined to those
needs which arise directly from impairments in relation to which the participant meets the
disability requirements or early intervention requirements. Whether this is the case will depend
on whether the impairment is the direct and immediate source, cause or origin of the need for
support as opposed to a contributory cause of the need. The impact of a participant’s individual
characteristics and environmental circumstances will be taken into account in determining
need.

Support needs which relate to impairments that do not meet the disability requirements or early
intervention requirements should not be funded by the NDIS and cannot be considered
reasonable and necessary supports for a participant.

26



Item 32 — Subsection 34(1) (note)

This item repeals the note, and substitutes it with: ‘For the purposes of paragraph (aa), at the
time at which the disability requirements or early intervention requirements need to be met is
the time the CEO decides to approve the statement of participant supports’.

The effect of this amendment is to remove references in the legislative note to the fact that ‘a
participant’s disability support needs arising from an impairment in relation to which the
participant meets the disability requirements or the early intervention requirements may be
affected by a variety of factors, including environmental factors or the impact of another
impairment in relation to which the participant does not meet either of those requirements.’
This will reduce ambiguity on how paragraph 34(1)(aa) is intended to operate.

The purpose of this note is to assist the reader with interpretation and application of subsection
34(1).

Item 33 — Application provision
This item states the amendments made by this Part will apply in relation to a statement of
participant supports approved by the CEO on or after the commencement of this item.

Example — Hamish

Hamish is a 20 year old participant who was born with a limb difference of absence of
his arms. Hamish needs assistive technology, and support with personal care to attend
university. He is eligible for the NDIS based on the physical impairment related to his
limb difference. Hamish also has dyslexia which is impacting his ability to read and
write, which is affecting his studies.

Hamish has a support needs assessment for a new framework plan. The assessment
identifies the disability support needs directly arising from his limb difference, as this
is the only impairment for which Hamish meets the disability requirements. In
calculating the funding amount for Hamish’s supports, Hamish only receives funding
for those support needs identified in the needs assessment as directly arising from
eligible impairments.

Any support needs directly relating to the impacts of dyslexia are not considered in the
development of his reasonable and necessary budget as Hamish’s impairment related
to dyslexia does not meet the disability requirements or early intervention requirements.

Example — Samira

Samira is a 42 year old participant living with multiple sclerosis and chronic pain
related to osteoarthritis. Samira is unable to mobilise on her own and uses a wheelchair
to move around the home and community. Samira’s osteoarthritis mainly affects her
hands and she has some deformity in her hand joints as a result of this condition. Samira
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takes a range of prescription medications to manage the impacts of her multiple
sclerosis and osteoarthritis.

Samira is undertaking a plan reassessment for an old framework plan, and her current
wheelchair has come to the end of its service life. A wheelchair similar to the one she
is currently using will no longer meet her needs as she now requires one with a higher
weight capacity and a more specialised hand controller as she is finding it difficult to
use the current controller due to the deterioration in her hand function due to
osteoarthritis.

In determining the reasonable and necessary supports during the plan reassessment the
Agency planner only considers Samira’s support needs directly arising from the
impairment related to multiple sclerosis as this was the impairment which met the
disability requirements in Samira’s case. As part of considering Samira’s mobility
impairment, the NDIS planner notes Samira is unable to mobilise without the use of a
wheelchair due to impacts of multiple sclerosis and she is unable to safely and
effectively use the wheelchair without the specialised hand controller.

The NDIS planner includes funding for a wheelchair with the required hand controller.
The wheelchair itself is required due to the support needs arising from the impairment
of multiple sclerosis which met the disability requirements and Samira cannot use the
wheelchair without the specialised hand controller.

Example — Nykolai

Nykolai is 14 years old and lives with his parents and two younger siblings. Nykolai
was diagnosed with cerebral palsy when he was 18 months old and became an NDIS
participant due to his physical impairment related to cerebral palsy.

Nykolai was diagnosed with Attention Deficit Hyperactivity Disorder (ADHD) one
year ago and is undertaking a plan reassessment for an old framework plan. Nykolai’s
parents have requested support to assist with Nykolai’s support needs related to the
ADHD as they are struggling to manage some behaviours associated with ADHD which
are impacting on their other children and also causing issues for Nykolai at school.

When the NDIS planner is considering the reasonable and necessary supports for
Nykolai, they cannot consider support needs related to ADHD as this impairment does
not meet the disability requirements or early intervention requirements for access to the
NDIS. The reasonable and necessary supports are developed to cover Nykolai’s support
needs related to his physical impairment only.

Example — Josephine
Josephine lives with intellectual disability and also has been diagnosed with Type 2
diabetes. Josephine is an NDIS participant for intellectual impairment she experiences
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due to intellectual disability. Josephine’s impairment related to Type 2 diabetes does
not meet the disability requirements or early intervention requirements for access to the
NDIS. As a result of her intellectual disability, Josephine struggles to manage her
weight and diet which impacts the management of her Type 2 diabetes.

Josephine undergoes a support needs assessment for a new framework plan. The
support needs assessment identifies the disability support needs directly arising from
her intellectual impairment. This includes support for eating and drinking, cooking and
shopping and managing her medication. Josephine receives funding in her flexible
budget in relation to these needs.

The reasonable and necessary budget does not include funding for needs solely arising
from her Type 2 diabetes, such as insulin, or advice from medical professionals.

Example — Amrit

Amrit lives with left sided weakness as a result of a stroke and is an NDIS participant
due to a physical impairment. Amrit requires a walking frame to assist with mobility.
Amrit has also been diagnosed with obesity which does not meet the disability
requirements or early intervention requirements for access to the NDIS.

Amrit is having a plan reassessment for an old framework plan and the NDIS planner
determines a bariatric walking frame is a reasonable and necessary support for Amrit.
This is because the comorbidity of obesity means in order for Amrit’s mobility support
needs in relation to the stroke to be met, a bariatric walking frame is required as a
standard walking frame would not be safe for their use.
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Part 4—Support Determinations

The Act does not have adequate controls to effectively target and tighten the funding of
supports for old framework plans. In circumstances where the Scheme is growing at a rate that
was unforeseen when it was established, specific controls over funding are needed to put the
Scheme back on a sustainable footing into the future.

This Part will establish support determinations which are legislative instruments that can
reduce funding for a specified group of supports in old framework plans by operation of law.
The use of support determinations will correct over funding in certain groups of supports, keep
plans aligned with what is ‘reasonable’ for the Scheme as a whole to fund and put the Scheme
on a more sustainable footing into the future.

Support determinations enable responsible administration of the NDIS by allowing for
adjustments to the funding of certain classes of supports that may be overfunded or no longer
justified. Providing the capacity to promptly address overfunding of a particular group of
supports will protect the Scheme from needing broader or more strict interventions. Targeted
reductions can reduce pressure across the Scheme while ensuring that supports that are critical
to the health and safety of participants are maintained at necessary levels.

These determinations are not applied on a ‘plan-by-plan’ basis, but rather have the effect of
reducing the funding for certain groups of supports across the Scheme. Changes to funding as
result of support determinations are not subject to merits review. This is consistent with the
Administrative Review Council’s What decisions should be subject to merit review? 1999,
which provides that legislation-like decisions of broad application are not suitable for merits
review. This is because they are subject to the accountability safeguards that apply to all
legislative decisions and are not directed towards the circumstances of a particular person.

Notes on Clauses

Item 34 — After section 34
This item inserts a new section 34A, which allows the Minister to make a legislative instrument
to determine reduced funding for groups of supports.

New subsection 34A(1) provides for the legislative instrument. It states that for the purposes
of ensuring financial sustainability of the Scheme, the Minister may determine by legislative
instrument:

e a percentage (lower than 100 per cent) by which a funding component amount for a
specified group of supports is reduced for the duration that the determination is in force;
and

e the old framework plans that the determination applies to (which must be plans that
come into effect on or after the day the determination commences).
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Since the Bill was introduced, engagement with the community and further consideration about
the implementation of the support determination has indicated a need for additional flexibility
in how the support determination can be framed and applied. As a result, parliamentary
amendments have replaced proposed subsection 34A(1) so that it provides that the legislative
instrument may determine the following:

e apercentage for reducing funding component amounts for a group of supports specified
in the determination; and
e the class of participants’ plans to which the percentage applies, which may be:
o all old framework plans that commence on or after the day the determination
commences, or
o the class of old framework plans specified in the determination.

This provides clearer drafting and allows for greater flexibility in how the support
determination is crafted to apply to plans and participants.

The effect of subsection 34A(1) is that the Minister may only make a support determination
for the purposes of ensuring the financial sustainability of the Scheme — it cannot be made for
any other purpose. In this context, financial sustainability means ensuring the Scheme can keep
funding NDIS supports now and into the future without growing beyond what governments
can sustainably fund. This means funding for some NDIS supports may be less than the actual
cost of providing or acquiring the support, while still being reasonable and necessary.

The effect of a support determination is reducing a funding component amount for a specified
group of supports. Funding component amounts are determined in accordance with subsection
33(2A) and apply to groups of supports. These groups are the categories of supports that appear
in participant plans and include:
e Core:
Assistance with Daily Living
Assistance with Social, Economic and Community Participation
Consumables
Transport
Home and Living
Young People in Residential Aged Care

0O O O 0O O O

e Capacity Building:
o Behaviour Support
Improved Living Arrangements
Increased Social and Community Participation
Finding and Keeping a Job
Relationships
Health and Wellbeing
Lifelong Learning

O O O O O O
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o Choice and Control
o Improved Daily Living Skills
o Support Coordination and Psychosocial Recovery Coaches

e C(Capital:
o Assistive Technology
o Assistive Technology Maintenance, Repair and Rental
o Home Modifications
o Specialist Disability Accommodation
e Recurring
o Transport Recurring
The support determination must specify the class of plans to which a percentage reduction
applies. This could be all old framework plans or a class of old framework plans specified in
the determination. A class of old framework plans may be specified by reference to the features
of plans, such as the nature of supports that a participant receives, reference to features of a
participant, such as particular circumstances, or both.

The support determination does not allow for the reduction in funding component amounts
partway through a plan. The reduction will always occur at the beginning of a new plan,
whether that is a new participant’s first plan, a reassessed plan or a renewed plan (see Part 5 of
this Schedule). This gives participants certainty over how much funding they will have access
to over the course of a plan. Reductions in funding component amounts continue in effect until
the support determination is amended or repealed.

Similarly, the repeal of a support determination part way through a participant’s plan will have
no impact on the funding amounts available to a participant. It will only have an impact at the
commencement of the next plan.

A legislative note after subsection 34A(1) explains that Part 4 of Chapter 3 of the Legislation
Act 2003 (Legislation Act), relating to sunsetting, does not apply to the determination. This is
due to the Legislation (Exemptions and Other Matters) Regulation 2015 (LEOMR) which
provides that instruments made under the Act are exempt from sunsetting (see table item 42AC
in section 12 of those Regulations). It is appropriate for all legislative instruments made under
the Act to be exempt from sunsetting as they form part of an intergovernmental scheme, as
provided in the Attorney-General’s Department’s Guide to managing sunsetting of legislative
instruments.

Significant community concern has been raised about the practical effect of the support
determinations on funding in participant plans. While the government has committed to only
applying the support determination to specific supports, evidence provided to the Committee
highlighted concern about the breadth of the Ministerial powers to specify additional groups of
supports in the future.
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To address this concern, new subsection 34A(1A) provides that a specified group of supports
must be one of the following:

e assistance with social, economic and community participation

e improved daily living skills.

This is consistent with the government’s stated intent and the May 2026 National Disability
Insurance Scheme Reforms Impact Analysis.

New subsection 34A(1B) clarifies that the determination may specify one or both groups of
supports. Where both groups of supports are specified, the support determination may specify
the same or a different percentage reduction for each group. This clarifies the intended
operation of the support determination and is consistent with the government’s intent to apply
different percentages to the assistance with social, economic and community participation and
improved daily living skills groups of supports.

New subsection 34A(1C) provides that the determination may specify a subgroup of supports
within a specified group of supports as an excluded subgroup for the purposes of calculating a
net funding component amount. This means the support determination can specify that a
reduction is not to apply to a specified subgroup of supports. The excluded subgroup of
supports may consist of one or more kinds of supports. This means that an excluded subgroup
could be made up of one or more specific supports, or support items.

This provides a mechanism to carve out certain types of supports which sit within the broader
group. This mechanism will be used to carve out funding for supports in employment from the
assistance with social, economic and community participation group of supports and disability
related health supports from the improved daily living skills group of supports in line with the
Government’s policy intent. As a result, funding allocated to these ‘sub-groups’ would not be
impacted by a support determination.

New subsection 34A(1D) ensures that a class of participant plans identified in a support
determination can be specified with reference to the features of plans, features of participants,
or both.

The Bill includes safeguards to ensure participants are not adversely affected by support
determinations. It is not intended to affect supports that are essential to a participant’s health,
safety or continuous 24/7 care and support. The application of a support determination is
confined to specified support categories, such as social, economic and community participation
and improved daily living skills. The Bill includes the ability to specify excluded subgroups of
supports within a broader support category.

Participants may continue to request changes to their plan at any time, including an
unscheduled reassessment where there has been a significant and ongoing change in their
functional capacity, or an unanticipated, significant and ongoing change in their circumstances.
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Decisions about reasonable and necessary supports and unscheduled reassessments remain
reviewable, ensuring participants continue to have access to merits review where they disagree
with a decision. Where an unscheduled reassessment is requested, the assessment will focus on
changes since the participant’s most recent assessment by a delegate.

The NDIA also retains the ability to initiate plan reassessments and plan variations where
necessary to protect participant safety. This includes circumstances where action is required to
prevent or lessen a threat to a participant’s life, health or safety, such as where the NDIA
becomes aware of a material change in circumstances or information indicating the participant
may be at risk. These mechanisms ensure that supports, including continuous 24/7 care and
support, can be adjusted in a timely and proportionate way in response to emerging risks or
changing needs.

Proposed new subsection 34A(2) provides that the determination will do the following while
it is in place:

e Where a plan includes a group of supports that is included in the determination, the
funding component amount for those supports is taken instead to be the amount worked
out under subsection 34A(2A).

e The reduction will apply to funding during each funding period, so as not to change the
proportion of the funding provided during each funding period:

o if the plan specifies funding periods for reasonable and necessary supports as a
whole — the total funding amount

o if the plan specifies funding periods for each group of supports — the funding
component amount for the group

e The total funding amount stated in the plan is to be reduced by the dollar amount that
the funding component amount is reduced.

This means that the support determination does not change the content of a participant’s plan,
nor does it alter a decision by the CEO about what supports are reasonable and necessary for a
participant. Instead, it reduces the funding available to a participant for a group of supports by
a specified percentage.

A legislative note after proposed new subsection 34A(2) assists the reader by clarifying that
the amounts as reduced are the amounts that have effect for the purposes of references in the
Act to a total funding amount or a funding component amount. This is particularly relevant to
section 45 of the Act which provides that the Agency may not pay an NDIS amount under a
participant’s plan if doing so would exceed a participant’s funding component amount and/or
total funding amount.

New subsection 34A(2A), introduces a method for calculating a reduced funding component
amount. The method applies the specified percentage to the net funding component amount,
accounting for any excluded subgroups.
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The funding component amount (FCA) is the amount stated in a participant’s plan for the
relevant group of supports. The net FCA is the amount of funding that a participant will have
access to once a support determination has been applied to that group of supports. It is
calculated as follows:
e unless paragraph (b) applies—the funding component amount stated in the plan for the
specified group of supports; or
e if the determination specifies an excluded subgroup within the specified group—the
funding component amount stated in the plan for the group of supports minus the
portion of the funding component amount that is attributable to funding for the supports
in the excluded subgroup.

Example — Connor

Connor’s plan includes a social, economic and community participation budget of
$73,000, which includes funding for social and community activities as well as supports
in employment.

A support determination is in place which specifies a reduction of 50 per cent for social,
economic and community participation supports. The determination specifies supports
in employment as an excluded subgroup of supports.

In determining the reduction to Connor’s social, economic and community participation
budget, the funding component amount that is subject to the support determination is
$27,000. This is because $46,000 specifically relates to supports in employment. After
applying the 50 per cent reduction to $27,000, the net funding component amount
available to Connor for social, economic and community participation is $59,500.

New subsection 34A(2B) provides that the support determination must specify how to
determine the portion of the funding component amount that is attributable to funding for
supports in the excluded subgroup. This ensures that the appropriate amount is identified in a
clear and transparent manner.

Proposed new subsection 34A(3) will provide that in making a support determination, the
Minister must consider the safety of participants. Important safety considerations include
whether a reduction in funding for groups of supports could place participants at risk of neglect,
crisis, or loss of essential functioning.

In practice, this requirement would be supported by advice from the NDIA and the Department
on the likely effects of a proposed support determination. This advice would draw on
consultation with the disability community, available data, actuarial analysis and operational
insights to assess risks to participants, including impacts on vulnerable cohorts and any
unintended consequences.
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The assessment would also consider system-level impacts, for example, effects on the
availability, quality or stability of provider markets, and continuity of existing care
arrangements. Where a determination is expected to have more than a minor impact, these
matters would be formalised through an Impact Analysis prepared in accordance with the
Australian Government’s policy impact framework, supporting a systematic assessment of
risks, benefits and distributional impacts and embedding safety considerations in the evidence
base for the Minister’s decision.

Proposed new subsection 34A(4) provides that a support determination does not have the effect
of altering the text of a plan. This makes it clear that the actual decision of the CEO is not being
changed — all that is being changed is the amount of funding available to a participant in relation
to a specified group of supports. Item 45 deals with notifying participants if funding under their
plan has been affected by a support determination.

Proposed new subsection 34A(5) is for the purposes of avoidance of doubt. It makes it clear
that the determination has effect (that is, it reduces the amount of funding available to spend
on groups of supports) even if the following applies:
e the funding in a participant’s plan for a reasonable and necessary support is less than
the total cost of the support
¢ the funding in a participant’s plan for all reasonable and necessary support funded as a
whole is less than the total cost of the supports.

This makes it clear that limitations can be put on the funding available to a participant, even if
that results in partial funding of a support.

Example - Omar
Omar has an old framework plan with $40,000 in the Assistance with Social, Economic

and Community Participation budget. The Minister could make a determination that the
funding component for Assistance with Social, Economic and Community Participation
will be reduced by for example 25 per cent. The Minister would have to consider participant
safety when setting the determination.

After the determination is made nothing will change for Omar until his plan is next
reassessed or renewed.

If Omar’s plan is renewed, the amount that he can spend on community participation
supports under his new plan will be the funding amount set in the new plan for community
participation reduced by 25 per cent. This means he will have $30,000 in his Assistance
with Social, Economic and Community Participation budget.

If Omar’s plan is reassessed, the reasonable and necessary amount for his community
participation budget will be determined by the delegate as per usual processes. If the
delegate determines Omar’s new plan should have $35,000 in the Assistance with Social,
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Economic and Community Participation budget, the 25 per cent reduction will apply so that
$26,250 (75 per cent of the reasonable and necessary amount for Assistance with Social,
Economic and Community Participation) included in Omar’s new plan will be available for
him to spend.
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Part 5—Plan renewal

Currently, old framework plans do not have an end date, but instead include a scheduled
reassessment date. Most participants do not actually undergo a plan reassessment before the
scheduled reassessment date. Instead, the Agency extends the scheduled reassessment date by
12-months, adds additional funding to cover the extended plan duration and rolls over any
unspent funds from the previous plan period. This is an administrative practice referred to as a
‘plan continuation’. This occurs for around 85 per cent of plans. This process ensures
administrative efficiency and also prevents participants from having to go through
reassessments when their support needs have not changed.

While plan continuation ensures continuity of funding for participants, it also results in an
accrual of any unspent funds. This inflates the value of participant’s plans over time, beyond
what was originally considered to be reasonable and necessary by the CEO.

To replace the administrative process of plan continuations, this Part will establish plan
renewals. Establishing this legislative process will provide certainty and legal clarity around
how the continuation of old framework plans operates.

Proposed new section S0A will create new statements of participant supports by operation of
law (that is, it does not involve a decision of the CEO). New plans created through the plan
renewal mechanism would replicate, with some modifications, the reasonable and necessary
supports that were contained and in place at the end of the previous plan, with funding aligned
to the period of the new plan. This would prevent unspent funds rolling over from the old plan
but ensure that reasonable and necessary supports are maintained.

Old framework plans will no longer have a ‘reassessment date’, but rather an ‘end date’.
Renewed plans commence immediately after the end date of the previous plan. All plans will
be renewed for a period of 12 months. A renewed plan is based on the content of the previous
plan, subject to certain adjustments, including the removal of one off funding, such as funding
for asset assistive technology or home modifications, and applying indexation factors to
supports or groups of supports so that the value of the plan retains its purchasing power.

Where a plan includes funding periods, groups of supports, total funding amounts and funding
component amounts at the plan’s end date, those aspects of a plan will also be replicated in a
renewed plan with adjustments made to cater for variations and indexation. Transitional
arrangements deal with plans that do not yet include those matters when this Part commences.

The requirement to include funding periods, groups of supports, total funding amounts and
funding component amounts in old framework plans commenced with the National Disability
Insurance Scheme (Old Framework Plan) Determination 2024 (OFP Determination) on 9
October 2024. The OFP Determination operationalised changes to section 33 of the Act that
were made by the Getting the NDIS Back on Track Act to insert the concepts of funding
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periods, groups of supports, total funding amounts and funding component amounts into the
Act.

Any plan in place at commencement of this Part where the statement of participant supports
was originally approved before 9 October 2024 will not contain these legislative arrangements.
However, all of these concepts do appear in the text of a participant’s plan. For example, a
participant’s plan will still identify groups of supports, such as capacity building daily activity
supports or capital supports, and allocate an amount of funding to that group, which is
effectively a funding component amount.

Transitional provisions will provide that these groups of supports identified in statements of
participant supports approved prior to 9 October 2024 will become a group of supports in
accordance with paragraph 33(2A)(b) of the Act. Funding allocated to those groups will
become funding component amounts in accordance with 33(2A)(c) of the Act. The total of
those funding component amounts will become the total funding amount in accordance with
paragraph 33(2A)(a). One 12-month funding period will apply to all groups of supports as
imposing shorter funding periods would materially alter the operation of a plan and requires a
decision by the CEO.

Plan renewals and adjustments occur by operation of law, meaning that they do not require a
decision by the CEO and are not subject to merits review. This is because renewed plans are
replicating a planning decision that was made by the CEO and was subject to merits review at
the time it is made.

In its publication What decisions should be subject to merits review? 1999, the Administrative
Review Council stated that ‘automatic’ or “‘mandatory’ decisions are not appropriate for merits
review. They arise where there is a statutory obligation to act in a certain way upon the
occurrence of a specified set of circumstances. In that case, there is nothing on which merits
review can operate. As no decisions are made to renew a plan, there is no decision that may
be reviewed.

Notes on Clauses

Items 35 to 37 — Section 9 (definitions)
Items 35 to 37 insert new definitions into section 9 of the Act that are consequential to other
amendments made by this Part.

Item 35 inserts a new definition of ‘end date’ into section 9 of the Act. The definition provides
that an end date for an old framework plan means the date specified in the plan under proposed
new paragraph 33(2)(ba) (see item 39).
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A legislative note assists the reader by pointing to the transitional provisions that convert
existing ‘reassessment dates’ in old framework plans to ‘end dates’ (see item 58).

Item 36 repeals and replaces the definition of ‘reassessment date’. This would have the effect
of applying the definition of ‘reassessment date’ only to new framework plans. This item is
consequential to the amendments made by item 39 to give old framework plans an ‘end date’
rather than a ‘reassessment date’.

Item 37 inserts a new definition of ‘section 50A successor’, by pointing to proposed new
subsection 50A(6) (see item 50). Proposed new subsection S0A(6) provides that a plan is a
‘section 50A successor’ to an original plan if that plan is a renewal of the original plan or a
renewal of another plan that was a renewal of the original plan. In effect, a section 50A
successor is any renewed plan. The definition is relevant to how renewed plans are treated in
the context of internal and external review.

Item 38 — Subsection 32A(2)

This item repeals and replaces subsection 32A(2), which provides a definition of ‘old
framework plan.” Currently subsection 32A(2) defines an old framework plan as a plan made
under Subdivision C of Division 2 of Part 2 of Chapter 3 of the Act (which deals with the
content of old framework plans). This item adds a reference to a plan renewed by force of
proposed new section 50A. This ensures that the definition of old framework plan captures
renewed plans.

Items 39 and 40 — Subsection 33(2)
These items make amendments to what must be included in the statement of participant
supports for an old framework plan.

Item 39 adds proposed new paragraph 33(2)(ba) to subsection 33(2) to require that the
statement of participant supports must include the date the plan is to end.

Item 40 amends paragraph 33(2)(c) to omit the words ‘the date by which, or the circumstances
in which,” and substitutes with the words ‘any circumstances in which’. This reflects the fact
that old framework plans will no longer have a scheduled reassessment date, but old framework
plans may still provide circumstances in which a plan must be reassessed.

These items together reflect the new ‘plan renewal’ process which provides for plan ‘end dates’
rather than ‘reassessment dates’. Upon reaching the end date, the plan would undergo the plan
renewal process outlined in the proposed new section S0A.

Where relevant, the statement of participants supports for an old framework plan may contain
circumstances in which an old framework plan is to be reassessed. In addition, section 48 will
still allow a plan to be assessed at any time.
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Item 41 — Subsection 37(1)

This item repeals and replaces subsection 37(1), which relates to when a participant’s plan
comes into effect. Currently, subsection 37(1) provides that a participant’s plan comes into
effect when the CEO has received the participant’s statement of goals and aspirations and
approved the statement of participant supports. This item will add that for a plan that is a
renewal of another plan by force of section S0A, a plan comes into effect immediately after the
previous plan’s end date.

The impact of this is that a renewed plan commences immediately after the previous plan ends
to ensure there is no period of time in which a participant does not have a plan in place.

Item 42 — Paragraph 37(3)(a)

This item repeals and replaces paragraph 37(3)(a), which deals with when a participant’s plan
ceases to be in effect. Currently, paragraph 37(3)(a) provides that a plan ceases to be in effect
when it is replaced by another plan due to a plan reassessment. This amendment provides that
a plan also ceases to be in effect when it is replaced due to a plan renewal.

Item 43 — Subsection 37(4)
This item is a technical amendment replacing the reference to paragraph 37(3)(a) by
substituting with subparagraph 37(3)(a)(i) to reflect the amendments made by item 42.

Item 44 — Section 38
This item is a technical amendment which inserts ‘(1)’ before ‘The CEO’ to reflect the fact that
item 45 inserts new subsections into section 38.

Item 45 — At the end of section 38

This item adds two new subsections to section 38 which deals with when a copy of a plan is to
be provided to a participant. It currently provides that the CEO must provide a copy of a
participant’s plan to the participant within 7 days after the plan comes into effect.

Proposed new subsection 38(2) will provide that if the plan is a renewal, the CEO must provide
a copy of the plan to the participant as soon as practicable. This may be more than 7 days after
the plan comes into effect. The Agency also intends to give notification to a participant in
advance of the plan being renewed.

Proposed new subsection 38(3) deals with notification to a participant if a funding component
amount in a plan is affected by a determination reducing the funding for groups of supports
made under proposed new section 34 A (see item 34). This new subsection will require the CEO
to notify a participant if a funding component amount in their plan is affected by a support
determination at the same time as they receive a copy of their plan.

This item ensures that participants are fully aware of the content of their plan and the funding
amounts that they are able to access during their plan’s duration.

41



Item 46 — Paragraph 47A(1A)(a)

This item is a consequential amendment to the replacement of ‘reassessment dates’ with ‘end
dates’ for old framework plans. The item omits a reference to plan reassessment dates from
paragraph 47A(1A)(a), which deals with permitted variations of old framework plans.

Item 47 — Subparagraph 47A(1A)(d)(iii)

This item is a consequential amendment to the replacement of ‘reassessment dates’ with ‘end
dates’ for old framework plans. The item repeals subparagraph 47A(1A)(d)(iii) which allows
for adjustments to funding to deal with a change to a reassessment date.

Item 48 — Subsection 49(1)

This item is consequential to the replacement of ‘reassessment dates’ with ‘end dates’ for old
framework plans. Section 49 deals with the reassessment of a participant’s plan before the
plan’s reassessment date. The item amends subsection 49(1) to clarify that the requirements to
reassess or vary a plan before a plan’s scheduled reassessment date only applies where there is
in fact a reassessment date in a plan.

Item 49 — Subparagraph 49(1)(b)(ii)

This item is consequential to the replacement of ‘reassessment dates’ with ‘end dates’ for old
framework plans. It omits a reference to subsection 33(2) due to the fact that statements of
participant supports for old framework plans no longer contain a reassessment date.

Item 50 — At the end of Division 4 of Part 2 of Chapter 3
This item inserts new section 50A dealing with the renewal of participant’s old framework plan
on end date.

Proposed new subsection S0A(1) will provide that a participant’s old framework plan, by force
of this section, will be renewed as a new plan immediately after the end date specified in the
old plan.

Two legislative notes are included to assist the reader in understanding the operation of this
provision. The note first points to section 37 which provides that a new plan comes into effect
immediately after the end date for an old plan, and the old plan ceases to be in effect at the
same time (see item 41). The second note points to section 38, which requires a copy of the
participant’s renewed plan to be provided to the participant (see item 45).

Proposed new subsection S0A(2) will provide that the text of the new plan will remain the same
as the old plan except for the following alterations:
e The end date for the new plan will be the 12-month anniversary of the end date of the
old plan. This means that all renewed plans will be of 12 month duration.
e The new plan will not include any one-off funding for supports that were included under
the old plan. One off funding includes capital supports, such as funding for assistive
technology or home modifications.
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e Any other alteration determined in accordance with an instrument made under
subsection 50A(3).

Matters that will be replicated in a new plan include funding periods, funding component
amounts and total funding amounts (subject to any of the above alterations) and plan
management type.

A legislative note accompanying this subsection explains a funding component amount in the
old plan might have been affected by a determination made under section 34A. Those
determinations do not directly alter plans, meaning that a funding component amount stated in
the old plan, will be the same in the new plan (unless altered in another way).

Proposed new subsection 50A(3) provides that the Minister may, by legislative instrument
determine alterations, or a method to work out alterations for the purposes of paragraph
50A(2)(c), which allows for alterations when a plan is renewed. Including a method in the
legislative instrument for working out alterations would provide important transparency for
participants in understanding how their plan has been modified.

A legislative note under this subsection provides examples of alterations that may be contained
in the instrument. The note mentions the following examples:
e anew plan does not include a temporary variation of an old plan (such as a variation
that responds to an unexpected medical event affecting a participant’s carer); or
e anew plan does not include time-limited funding to the extent the funding has already
been used (for example, School Leaver Employment Supports (SLES) are limited to
two years across plans. Any unused portion of SLES funding would be added to the
renewed plan, but the funding would not be ‘re-set’ or re-granted through a renewal).

Other alterations that may be included in the instrument include an alteration to take account
of an indexation factor (see item 3 in Schedule 3 to this Bill).

A legislative note after subsection S0A(3) explains that Part 4 of Chapter 3 of the Legislation
Act, relating to sunsetting, does not apply to the determination. This is due to the LEOMR
which provides that instruments made under the Act are exempt from sunsetting (see table item
42AC in section 12 of those Regulations). It is appropriate for all legislative instruments made
under the Act to be exempt from sunsetting as they form part of an intergovernmental scheme,
as provided in the Attorney-General’s Department’s Guide to managing sunsetting of
legislative instruments.

Proposed new subsection 50A(4) provides that, to avoid doubt, the new plan does not require
a new statement of participant supports to be prepared with the participant and approved by the
CEO. Further, the making of the new plan does not involve the making of any reviewable
decision. A discussion of why plan renewals are not reviewable decisions is above in the
explanation of this Part as a whole.
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A note is included which clarifies that the statement of participant supports included in the old
plan is included in the new plan in accordance with subsection 50A(2).

Effect on renewed plans of administrative or judicial review of a previous plan

Proposed new subsections 50A(5) to (7) deal with the impact of administrative or judicial
review of a previous plan on a renewed plan. This is important to ensure that renewed plans
are consistent with original decisions that have been substituted as a result of merits review
after a plan has been renewed.

Proposed new subsection S0A(5) applies if the following circumstances exist:
e as a result of an administrative or judicial review, a decision is made to vary or
substitute a decision in relation to a participant’s plan; and
e the review decision takes effect from a day before the review decision was made; and
e asection 50A successor to the original plan came into effect the day before the review
decision was made, but after the review decision takes effect.

If the above circumstances exist, then subsection 50(A)(1) is taken to have applied:
e 5o as to renew the original plan as affected by the review decision; and
e 5o as to renew each later section 5S0A successor to the original plan that was affected.

The effect of subsection 50A(5) is that if an original decision to approve a statement of
participant supports was substituted as a result of internal or external review of that decision,
every subsequent renewed plan is consistent with that substituted decision. This is critical
because renewed plans are not subject to review themselves, rather they replicate a previous
decision to approve a statement of participant supports. If that original decision is found not to
be the correct or preferable one, then the renewed plan should be consistent with the correct or
preferable decision.

Proposed new subsection S0A(6) will provide that a plan is a section S0A successor to the
original plan if, by force, the plan is a renewal of:
e the original plan; or
e another plan that was a renewal directly or indirectly, of the original plan by force of
this section.

Proposed new subsection S0A(7) will provide that the Minister may, by legislative instrument,
determine circumstances that might affect a section 50A successor to a participant’s plan after
it comes into effect; and whether or how, those circumstances are to alter the plan if they arise.
If circumstances specified in the determination arise, they have the effect specified in the
determination on any section 50A successor to a participant’s plan to which the determination
applies.
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This instrument is in effect an equivalent to the instrument to be made under subsection S0A(3).
In this case, the instrument can make adjustments to plans that were substituted as the correct
or preferable decision following administrative or judicial review. For example, the instrument
could provide for an adjustment to remove one off supports in renewed plans and to ensure that
sufficient indexation factors are applied across all of the renewed plans.

A legislative note after subsection S0A(7) explains that Part 4 of Chapter 3 of the Legislation
Act, relating to sunsetting, does not apply to the determination. This is due to the LEOMR
which provides that instruments made under the Act are exempt from sunsetting (see table item
42AC in section 12 of those Regulations). It is appropriate for all legislative instruments made
under the Act to be exempt from sunsetting as they form part of an intergovernmental scheme,
as provided in the Attorney-General’s Department’s Guide to managing sunsetting of
legislative instruments.

Renewal of suspended plans

Proposed new subsection 50A(8) will provide that a plan will be renewed even if the plan is
suspended at the time that a renewal is to occur. Despite the renewal, the suspension will remain
in effect until it ceases in accordance with the relevant plan suspension provisions.

Item 51 — Subparagraph 101(2)(b)(ii)

Section 101 deals with the date of effect of later decisions before a review is completed. This
item omits ‘section 37’ and substitutes it with ‘paragraph 37(1)(a)’ to make it clear that the date
of effect provisions do not apply to renewed plans.

Item 52 — At the end of subsection 101(2)

This item adds a note at the end of subsection 101(2) which explains that the subsection does
not apply to a plan as renewed by force of section 50A. This makes it clear that, unlike varied
plans, renewed plans are not subject to review.

Item 53 — Subparagraph 103(2)(c)(ii)

Section 103 deals with applications to the Administrative Review Tribunal. This item omits
‘section 37’ and substitutes it with ‘paragraph 37(1)(a)’. This item omits ‘section 37’ and
substitutes it with ‘paragraph 37(1)(a)’ to make it clear that the date of effect provisions do not
apply to renewed plans.

Item 54 — At the end of subsection 103(2)

This item adds a note at the end of subsection 103(2) which explains that the subsection does
not apply to a plan as renewed by force of section 50A. This makes it clear that, unlike varied
plans, renewed plans are not subject to review.

Item 55 — At the end of Part 6 of Chapter 4
This item adds a new section 103A which deals with the effect of a plan ceasing as a result of
renewal under section 50A. Proposed new section 103A is included to avoid doubt and make
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it clear that an application for review may be made, and review may be conducted, regardless
of whether the plan being reviewed has ceased to be in effect as a result of a plan renewal.

A legislative note is included which explains that under section 50A, an old framework plan is
renewed as a new plan on the old plan’s end date. Although the making of the new plan does
not involve a reviewable decision, this does not prevent a review of the old plan, and the review
of the old plan could also affect the new plan (dependent on the outcome of the review).

Item 56 — Application of amendments
This item provides that amendments made by this Part apply to a participant’s old framework
plan that comes into effect before, on or after the day this item commences.

Item 57 — Review of decisions after this item commences

This item explains that if, on or after the day this item commences, a decision is made on review
of an earlier decision, the amendments made by the Part apply in relation to the making of the
decision on review, regardless of whether the earlier decision was made before, on or after the
day this item commences.

Item 58 — Transitional provision for reassessment dates in old framework plans

This item provides a series of transitional provisions for old framework plans. This item applies
to a participant’s old framework plan that was in effect immediately before this item
commences. These transitional provisions would allow for the Minister to bring forward the
reassessment date of a participant’s plan if the date is after 1 October 2027. The intent of these
provisions is to ensure that all participants undergo either a plan renewal or plan reassessment
within 12-months from 1 October 2026, to enable application of the support determination (see
Part 4 of this Schedule). This would support equity by ensuring the reductions imposed by the
support determination are applied to all participants within a 12-month period, and it would
also support broader Scheme sustainability.

Reassessment date on or before 1 October 2027

Subitem 58(2) provides that if a plan has a reassessment date on or before 1 October 2027 at
the commencement of this item, then that date is taken instead to be the plan’s end date.

A note is included which explains that instead of being reassessed under section 49 before that
date, these plans will be automatically renewed as new plans immediate after that date by force
of new section 50A.

Reassessment date after 1 October 2027

Subitem 58(3) provides that if a plan has a reassessment date after 1 October 2027 at the
commencement of this item, that date is taken to be replaced by whichever date (the revised
date) is specified for the plan in, or worked out in accordance with a legislative instrument
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made by the Minister. The revised date is taken to be the plan’s end date and not the plan’s
reassessment date.

A note is included which explains that instead of being reassessed under section 49 before that
date, these plans will be automatically renewed as new plans immediately after that date by
force of new section 50A.

Subitem 58(4) provides that the Minister may, by legislative instrument, determine a date for
a plan, or how to work out a date for a plan where the plan reassessment date is after 1 October
2027. This may result in the date being earlier than the date specified in the plan for the
purposes of reassessment. It is intended that participants with reassessment dates beyond
1 October 2027 would be brought forward in batches. This will likely be based on the timing
of their scheduled reassessment date. For example, all participants with a reassessment date
occurring 3-months from 1 October 2027 may have their reassessment dates brought forward
earlier than participants with a later reassessment date.

Plans continued past previous reassessment dates

Sub-item 58(5) applies to plans that have been through the administrative continuation process
explained in the overview of this Part. The sub-item applies if, before this item commences,
the reassessment date of a participant’s plan has passed without reassessment of the plan being
completed, and the participant was notified by the Agency that their plan would continue until
a specified date, the specified date most recently notified to the participant is taken to be the
reassessment date specified in the plan. In effect, the most recent reassessment date provided
to a participant by the Agency is taken to be the plan end date.

Item 59 - Renewal of old framework plans approved before 9 October 2024

This item applies to old framework plans where the plan was approved before 9 October 2024
when the OFP Determination commenced. The statement of participant supports in these plans
will not specify total funding amounts, funding component amounts or funding periods for the
purposes of subsection 33(2A).

For the purposes of that plan, subsection S0A(2) as in force after this item commences is taken
to include the below additional paragraphs after paragraph (b). The effect of the below
paragraphs is to impose additional alterations to the previous plan beyond those already set out
in subsection 50A(2) (see item 50):
(ba) if an amount of funding is specified in the old plan for a support, or group of supports:
o that support is, or those supports are, a group of supports for the purposes of
paragraph 33(2A)(b) and;
o the amount is the funding component amount for the group for the purposes of
paragraph 33(2A)(c).
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(bb) if because of (ba) above, the new plan includes a funding component amount for one
or more groups of supports — that amount, or the sum of those amounts is the total
funding amount for the purposes of paragraph 33(2A)(a)

(bc) if (ba) above applies to the old plan, the period from the day the new plan takes effect
to its end date is a single funding period for the purposes of 33(2A)(d).

Example — Jorge

Jorge has a 24 month old framework plan including funding of $20,000 for assistance
with social, economic and community participation. There is a ministerial
determination in place reducing the amount of funding for social, economic and
community participation by for example 25 per cent. When his plan is renewed, the
amount of funding that would have been provided for this support without the
ministerial determination in place is first calculated. In Jorge’s case this is $10,000
because plan renewals last for 12 months and his previous plan included $20,000 for
24 months.

After Jorge’s annualised budget amount has been calculated, the percentage reduction
of 25 per cent is applied. The reduction reflects the ministerial determination to reduce
the level of funding for all participants who receive social, economic and community
participation support, not a change to Jorge’s entitlement to the support category.

The reduction is applied after the renewed amount is established. It does not affect
whether the support is included in the renewed plan, nor does it alter the basis on which
the renewed amount was calculated. Instead, it operates as a final adjustment to the
funding available.

Jorge’s renewed plan includes $7,500 assistance with social, economic and community
participation supports. This reflects a reduction of 25 per cent, or $2,500 from the
$10,000 Jorge was entitled to before the reduction of 25 per cent was applied based on
the ministerial determination.

Example — Riley

Riley has a 12 month NDIS plan which was created through a plan renewal. Their plan
is due for another renewal as the plan end date is approaching. There is a ministerial
determination in place reducing the amount of funding for assistance with social,
economic and community participation by for example 50 per cent. Riley had $20,000
in their plan for assistance with social, economic and community participation supports
before the ministerial determination commenced. Their last plan renewal was
completed after the ministerial determination was in place so the 50 per cent reduction
was applied and they have $10,000 in their current plan for assistance with social,
economic and community participation.
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When Riley’s plan is renewed, the amount of funding that would have been provided
for assistance with social, economic and community participation supports without the
ministerial determination in place is retained as $20,000 as per the prior plan. Then the
ministerial determination is applied to this amount, so Riley’s renewed plan is $10,000
for assistance with social, economic and community participation.

Example — Tye

Tye’s old framework plan is due for a reassessment, however the reassessment has not
been scheduled due to Tye being unwell. In prior years when Tye’s plan had not been
reassessed by the plan reassessment date he had a plan continuation and his plan rolled
over, with unused funding remaining available in it. This year, Tye’s plan reassessment
date becomes the plan end date. On the day after the plan end date, Tye’s plan is
renewed instead of being rolled over and a new plan is put in place for 12 months. The
new plan contains the same text, funding periods and supports that were in place at the
end-date of the prior plan, but any unused funding is no longer available. The plan starts
afresh for the next 12 months.

Example - Soraya

Soraya has an old framework plan due for reassessment. As her contact details were out
of date, the reassessment was unable to be scheduled before the reassessment date.
Soraya’s current plan included supports to assist her with personal care and community
access as well as one-off funding for a new manual wheelchair which has been
purchased, and ongoing maintenance funding. Soraya’s plan reassessment date
becomes the plan end date, and her plan is renewed the day after her plan end date for
another 12 months. Her new plan has the same supports as she had previously but
without the one-off funding for the wheelchair. Her plan still includes the ongoing
maintenance funding for her wheelchair.

Example - Maria

Maria has an old framework plan approved before 9 October 2024. Her plan has been
rolled over for the last 3 years and does not include funding periods, funding
components or a total funding amount. Maria’s old framework plan is a 12 month plan
and includes core supports of $10,000 and a daily living amount of $6,000. When her
plan is renewed she receives a total funding amount of $16,000 with a plan end date in
12 months. Maria will receive $10,000 as one funding component for core supports,
and $6,000 as another funding component for improved daily living. The funding
period for these supports will be a 12 month period.
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Part 6—Reasonable and necessary supports

The provision of ‘reasonable and necessary supports’ is one of the key pillars of the NDIS.
However, its interpretation has broadened over time, expanding the scope of the Scheme
beyond the Parliament’s original intent. The way in which reasonable and necessary supports
are determined has Scheme wide fiscal implications directly linked to Scheme sustainability.

In old framework plans, participants receive reasonable and necessary supports. There is no
definition of what is ‘reasonable’ or ‘necessary’, but only a list of principles-based criteria set
out in subsection 34(1) of the Act. This has resulted in a high degree of discretion, subjectivity
and lack of consistency in decision making by delegates of the CEO, tribunals and
courts. Guidance for decision makers is provided through the National Disability Insurance
Scheme (Supports for Participants) Rules 2013 (Supports for Participants Rules) but has not
been successful in reducing inconsistency. In new framework plans, participants will receive a
‘reasonable and necessary budget’. There is currently limited explanation of what reasonable
and necessary means in the context of new framework planning.

Amendments made in this Part create stronger parameters around what is considered
reasonable and necessary under the NDIS, including reframing what it means for a support to
be reasonable. What is reasonable should be determined in part by what is reasonable to expect
the Scheme to fund having regard to consistency across government funded social service
systems and within available resources (consistent with Article 2 of the Convention on the
Rights of Persons with Disability). In some cases, what is reasonable to fund may be less than
the actual cost of a support. It is a different concept to the prevailing one, which is often what
participants expect to receive from the NDIS. This change is relevant to both old framework
and new framework plans.

Amendments made by this Part also incorporate consideration of Scheme sustainability more
directly into decision making. This is achieved through amendments to the objects and
principles of the Act to embed Scheme sustainability considerations, to make sure the NDIS
remains viable, effective and affordable.

This Part also strengthens the considerations the CEO must make when determining whether a
support is ‘reasonable and necessary’ by inserting specific value for money considerations,
effective and beneficial considerations, and family support considerations. These are currently
factors in the Supports for Participants rules but will be strengthened by inclusion in the
primary legislation.

Finally, this Part provides for a legislative instrument that allows the Minister to set maximum
funding amounts, intensity or ratios for individual supports or classes of supports. These
funding amounts can be made with reference to a certain class of participants to make sure the
limitations are appropriately targeted. This instrument will be based on peer reviewed and

50



published evidence about what level and kind of support is appropriate and beneficial for
participants.

Notes on Clauses

Item 60 — Paragraph 3(1)(d)

This item repeals paragraph 3(1)(d) and substitutes with ‘provide NDIS supports for
participants in the National Disability Insurance Scheme that are reasonable and necessary, so
far as is consistent with the financial sustainability of the Scheme; and’.

The purpose of this item is to embed the concept of financial sustainability of the scheme into
the objects of the Act to provide clarity and direction to the interpretation of the NDIS Act.
Financial sustainability is concerned with the cumulative impact of funding across groups of
supports and ensuring that responsibility for disability supports is appropriately shared across
other mainstream service and community support systems. It is to be given effect through
specific, structured constraints on decision making which determine to what extent particular
supports may be funded as ‘reasonable and necessary’.

This must be balanced against other objects of the Act and support equity and consistency in
the determination of reasonable and necessary support for participants with similar needs.

Item 61 — Subsection 4(5) and (11)

This item omits ‘reasonable and necessary’ and substitutes with ‘NDIS supports’. The principle
under 4(5) now reads ‘People with disability should be supported to receive NDIS supports,
including early intervention supports.’

The principle at paragraph (11) now reads ‘NDIS supports for people with disability should:’

The purpose of these amendments is to embed the provision of NDIS supports into the general
principles which guide actions under the NDIS Act.

Items 62 to 67 — Principles relating to participants and their plans

Part 1A of Chapter 3 of the Act deals with principles relating to participants and their plans.
Currently it contains only section 17A, which deals with principles relating to the participation
of people with disability. Other principles relating to plans are set out in section 31 of the Act.

These items expand and clarify the principles relating specifically to plans and planning, noting
that these are in addition to the principles set out in section 4 of the Act. While there is some
duplication, it adds to and clarifies the participant principles that are critical to decisions
regarding participant plans.

Item 62 amends the heading of section 17A from ‘principles relating to participation of people
with disability’ to ‘principles relating to participation and plans’. This reflects the changes
made by item 63.
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Item 63 adds three new paragraphs to subsection 17A(3). The amendments will provide that
the NDIS is to:
e where relevant, respect the role of family, carers and other persons who are significant
in the life of participants; and
e where relevant, recognise and respect the relationship between participants and their
families and carers; and
e support communities to respond to participants’ individual goals and needs.

The purpose of this item is to incorporate key overarching principles from section 31 of the
Act into section 17A. This reflects the move away from having principles that only apply to
plans.

Item 64 amends subsection 17A(4) to add a reference to section 17B, to clarify that the
principles set out in section 17A are in addition to the principles set out in sections 4 and 17B
of the Act.

Item 65 inserts a new section 17B, dealing with principles relating to Scheme sustainability.
These principles form a key part of ensuring that decisions in relation to participants and their
plans are taken in the context of ensuring that the Scheme can remain sustainable into the
future.

Proposed new section 17B will provide that in performing the CEO’s functions and exercising
the CEO’s powers under Chapter 3 of the Act, the CEO must have regard to principles set out
in section 17B.

Proposed new subsection 17B(2) provides that considerations relevant to the performance of
the CEO’s functions and exercise of the CEO’s powers include the following:

e the NDIS is to fund supports for participants to meet disability support needs that arise
directly from impairments in relation to which participants meet the disability
requirements or early intervention requirements. This reflects and expands the
application of the amendments made by Part 8 of this Schedule.

e the desirability of supporting communities to respond to the goals and needs of
participants. The NDIS was never designed to replace ordinary community supports
which are critical, as strong community capability helps participants achieve their goals
more sustainably and inclusively. In addition, participants often do better when
informal supports, including family, peers, clubs, employers and local services play a
role alongside funded supports.

e the financial sustainability of the Scheme, having regard to reports of the Scheme
actuary under Part 6A of Chapter 6. This is achieved by only providing supports that
are necessary, effective and good value and by preferring options that achieve the
participant’s goals at the lowest reasonable cost while still being safe and appropriate.
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Subsection 17B(3) will provide that participants should be responsible for day-to-day living
costs, including costs incurred whether or not a person has a disability. The NDIS is intended
to fund only disability related supports, not the ordinary expenses that everyone has. The NDIS
is not intended to be a form of social security or income supplementation. This principle will
also protect the financial sustainability of the Scheme as ordinary living costs are large and
ongoing. Covering them would significantly expand spending and reduce the Scheme’s ability
to fund necessary disability supports for participants.

Subsection 17B(4) will provide that funding under the NDIS should be used efficiently and the
distribution of Scheme funding should be equitable across participants as a whole, having
regard to similarities in needs and circumstances. When funding is directed efficiently towards
supports that are evidence-based, necessary and good value, more participants can receive
supports that actually help them pursue goals and improve functional capacity, rather than
funding being absorbed by ineffective, inefficient, duplicative or over priced items. Decision
making should also be directed at building fairness and consistency so that participants with
similar levels of functional impact should be treated consistently so that access to supports is
not determined by factors like advocacy capacity or provider influence.

In addition to the principles in sections 4 and 17A, the purpose of these principles is to
strengthen the requirement for the sustainability of the Scheme to be a core consideration in
how the CEO performs their function and exercises powers relating to participants and their
plans.

Item 66 repeals Division 1 of Part 2 of Chapter 3 (which consists only of section 31). This
reflects consolidation of principles dealing with planning decisions incorporated into one Part
of the Act. The purpose of this item is to remove the principles under section 31 as the relevant
principles from this section will be included in amendments made to section 4 and new section
17B.

Item 67 inserts new subsection 32K(6) to require the Minister to take into account the
principles in sections 17A and 17B, in addition to having regard to the financial sustainability
of the Scheme as is required when making any NDIS rules, when making NDIS rules relating
to working out the total funding amount for reasonable and necessary budgets for new
framework planning.

Item 68 — After subsection 33(2E)

This item inserts new subsections 33(2EA) and 33(2EB) after subsection 33(2E) of the Act.
Subsection 33(2E) of the Act currently allows the Minister, by legislative instrument, to
determine a number of matters dealing with the content of a statement of participants supports
for an old framework plan.

New subsection 33(2EA) will provide that a determination made under subsection 33(2E) may
specify a maximum amount of funding for supports, maximum intensity for provision of
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support or a maximum ratio of worker to participant for provision of supports. This can be
determined for a support or class of supports in relation to participants generally or a class of
participants.

Maximum amounts would refer to the maximum funding amount for a support or group of
supports that could be included in a participant’s plan, regardless of any other considerations.
Maximum intensity for the provision of a support refers to the frequency and/or duration for
the provision of support. For example, the maximum intensity for a participant in a specified
class may be 12 hours per year of a particular kind of therapy support.

A legislative note to subsection 33(2EA) makes clear that the determination is not required to
specify a maximum for all supports. The intention is only to specify maximums based on clear
evidence, either of benefit to participants or impact on scheme sustainability.

For example, a determination could specify a maximum intensity for a particular therapy
support if research shows that any more than that intensity does not add any benefit for an
individual.

Proposed new subsection 33(2EB) will provide that where a maximum amount for a support
or class of supports is determined, the method for calculating funding component amounts must
not exceed the maximum amount.

Two legislative notes at the end of subsection 33(2EB) provide important clarification for the
reader. The first note states that subsections 33(2E), (2EA) and (2EB) apply regardless of
whether the outcome is that a funding component amount does not meet the actual cost of
supports in the group of supports to which it relates.

The second note reminds the reader that subsection 33(2E), (2EA) and (2EB) do not affect the
CEQ’s duty to be satisfied of the matters mentioned in subsection 34(1). In particular, the fact
that a maximum amount, intensity or ratio is specified for a support or class of supports does
not require or imply that a decision maker should include funding up to that maximum as a
default or target amount. That is, a decision maker is still required to consider what supports
may be reasonable and necessary before applying the determination under section 33(2E) that
may have the impact of reducing the funding component amounts that would otherwise have
been included in a participant’s plan. Once a support is considered reasonable and necessary,
the determination operates only to constrain the amount of funding that may be included, not
to determine the amount that should be included.

Example - Astrid

Astrid’s old framework plan is currently being reassessed. During the plan reassessment
discussion, Astrid and the NDIS planner discuss future goals and support needs. Astrid
advises she has been accessing the community several times a week with a support
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worker to do her shopping, go to medical appointments, as well as weekly coffee and
movie outings.

The NDIS planner determines the reasonable and necessary supports for Astrid to
access the community are 12 hours per week, equating to $44,000 for 12 months. A
support determination is in effect which places a maximum dollar amount on funding
for social, community and civic participation categories. The maximum dollar amount
is $30,000.

Astrid’s budget contains the $44,000 which is the value of the reasonable and necessary
social, community and civic participation supports, however the maximum amount
Astrid is able to spend from this budget is $30,000 in line with the support
determination.

Example - Marco

Marco and his parents are undertaking a plan reassessment for Marco’s old framework
plan. Marco’s parents have provided a range of reports from Marco’s speech
pathologist, occupational therapist and physiotherapist on how Marco is progressing
towards his goals, and recommendations on the number of allied health hours required
in Marco’s next plan. The NDIS planner is reviewing the recommendations in the
reports which add to a total of 96 hours for the 12 month period.

A support determination is in effect which sets a maximum intensity for therapy
supports, which is 25 hours per discipline of therapy. The NDIS planner determines the
30 hours per discipline is reasonable and necessary for Marco and includes this in his
NDIS plan, however in line with the support determination, Marco is able to receive a
maximum of 25 hours per discipline. As Marco accesses three different types of allied
health supports, this would equate to 75 hours in total.

Items 69 and 70 — Paragraph 34(1)(f)

Item 69 adjusts punctuation and is consequential to item 70.

Item 70 inserts a new paragraph 34(1)(g) into subsection 34(1). Subsection 34(1) sets out the
matters that the CEO must be satisfied of in specifying supports in a statement of participant
supports.

New paragraph 34(1)(g) provides that the CEO must be satisfied the support is not more
appropriately provided or funded by another scheme, or government service system. This
amendment builds on the amendments made by Part 9 of this Schedule to make sure that the
considerations about access to other service systems taken into account as part of access

decisions are also taken into account as part of planning decisions.
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Items 71 and 72 — after subsection 34(1)
These items deal with legislative notes after subsection 34(1).

Item 71 is a consequential amendment reflecting the insertion of a second note under
subsection 34(1).

Item 72 adds a note at the end of this subsection to advise the reader that a support is not an
NDIS support if it is declared by the NDIS rules under subsection 10(4). The purpose of this
item is only to assist the reader in understanding the existing operation of section 34 of the Act.

Item 73 — After subsection 34(1)

This item adds additional considerations for the CEO in determining whether a support is
reasonable and necessary. A series of subheadings are included to assist with structure, content
and improve readability.

Value for money considerations

Proposed new subsections 34(1A), (1B) and (1C) provide guidance to the CEO in considering
whether a support meets the requirements in paragraph 34(1)(c) that a support will only be
reasonable and necessary if it represents value for money, in that the costs of the support are
reasonable, relative to both the benefits achieved and the cost of alternative support. These
subsections do not limit the matters that the CEO may have regard to for the purposes of
paragraph 34(1)(c).

Proposed new subsection 34(1A) will provide that when deciding whether a support represents
value for money, the CEO must consider whether comparable supports are available at a lower
cost than the supports, and if they are, consider whether one of those lower cost comparable
supports would represent better value for money than the support.

Proposed new subsection 34(1B) will provide that in deciding whether the provision of
equipment or modifications represents value for money, the CEO must consider the
comparative cost of purchasing or leasing the equipment or modifications and may decide that
purchasing equipment or modifications represents value for money even if the comparative
cost of leasing is lower.

Proposed new subsection 34(1C) will provide that in relation to a support that is the provision
of equipment or modifications, the CEO must consider whether the participant’s circumstances
are likely to change in the short term in a way that would affect the participant’s need for the
equipment or modifications. If it is, the CEO must, unless satisfied by evidence to the contrary,
presume that the support represents value for money only if the support is provided by leasing
the equipment or modifications.
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Proposed new subsection 34(1D) will provide that whilst the CEO must consider whether
comparable supports are available at a lower cost (34(1A)(a)), consider the comparative cost
of purchasing or leasing equipment or modifications (34(1B)(a)), and whether the participant’s
circumstances are likely to change in the short term (34(1C)(a)), this does not limit other
matters the CEO can considered in determining whether a support represents value for money
under paragraph 34(1)(c).

Example — Ivan

Ivan is a 52 year old participant with motor neurone disease. Ivan’s functional capacity
is declining quickly, with his support needs continuing to change. Ivan requires a
wheelchair to mobilise, however due to his changing needs, it would not represent value
for money for a wheelchair to be purchased, instead funding is included so Ivan is able
to lease a wheelchair appropriate for his current needs.

Effective and beneficial considerations

Proposed new subsections 34(1E) and (1F) provide guidance to the CEO in considering
whether a support meets the requirements in paragraph 34(1)(d) that a support will only be
reasonable and necessary if the support will be, or is likely to be, effective and beneficial for
the participant, having regard to current good practice. There has been a lot of inconsistency in
how paragraph 34(1)(d) is applied and the weight that decision makers give to documentation
and evidence put before them. These subsections provide clarity on how differing, and
potentially inconsistent, material is to be considered.

Subsection 34(1E) sets out the order of importance of matters that the CEO may have regard
to when deciding whether a support will be, or is likely to be, effective and beneficial for the
participant. If considering 2 or more of the following matters, the CEO must consider them in
the following order of importance:

e research and evidence which is published, peer reviewed and generalisable (that is, can
be applied to a cohort of people beyond the subjects of the study);

e cvidence of the effectiveness of the support for people in similar circumstances to the
participant, having regard to the participant’s circumstances such as age and nature of
impairments;

e evidence of demonstrated outcomes for the participant in improving, maintaining or
reducing a decline in the participants functional capacity, or capacity for social and
economic participation in using the support in previous plans;

e any other matters the CEO considers appropriate

The CEO may decide they are not satisfied that a support is, or is likely to be, effective and
beneficial if there is limited or no published or peer reviewed evidence, even if there is evidence
of effectiveness of the support either generally or for the participant in particular.
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Example — Paulina

Paulina has an above knee amputation and has requested support to access hyperbaric
oxygen therapy to help manage pain related to the amputation. The evidence base for
hyperbaric oxygen therapy varies a lot depending on the condition being treated and
there is limited to no evidence it is effective in managing post amputation pain.
Therefore, the treatment is not considered effective and beneficial for Paulina and it
cannot be included in her NDIS plan as a reasonable and necessary support.

Family etc, support

Proposed new subsections 34(1G), (1H) and (1J), provide guidance to the CEO in considering
whether a support meets the requirements in paragraph 34(1)(e) that a support will only be
reasonable and necessary if the funding or provision of the support takes account of what is
reasonable to expect families, carers, informal networks and the community to provide.

In relation to parental support for a child, there is a wide breadth in the level of care and support
different children may require, regardless of whether or not they have a disability. New
subsection 34(1G) provides that where a participant is a child, the CEO must take into account
the presumption that parents are responsible for providing substantial care and support for their
children. New subsection 34(1H) provides that substantial care and support includes:
e supervision, personal care, transport, emotional support and behavioural support, and
e other assistance with the activities of daily living that, regardless of the child’s
disability, would reasonably be expected of a parent of a child of a similar age

Subsection 34(1J) provides that, in relation to a participant who is a child, the CEO must not
decide that a support is reasonable and necessary having regard to what is reasonable for others
to provide, if the primary purpose of the support is for one or more of the following:

e reducing burden on parental time, below what is reasonably expected of any parent

e improving household efficiency

e parental preference for the provision of support instead of parental care.

New subsection 34(1K) provides that when considering whether a support takes into account
what is reasonable to expect families, carers and informal networks to provide, the CEO must
consider whether:
e relying on these supports would expose a participant or others to a material risk of harm,
abuse or neglect that cannot be mitigated through informal or lower costs supports
e the desirability of supporting, maintaining and strengthening informal supports and
community networks in preference to replacing those supports with funded supports,
except where those supports are necessary because of:
o a material risk as mentioned above
o the unsustainability of those supports.
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The purpose of these amendments is to clarify the considerations of what is reasonable to
expect informal supports to provide in supporting a participant. While these amendments
consider it is appropriate for informal supports to provide a level of care and support, they also
include important considerations where there is a risk or a likelihood the informal supports are
unable to be sustained. For example, it would not be reasonable to lift or physically manage a
child in unsafe ways that risk injury to a carer or to pay for disability supports for incontinence
for an older child where that is associated with their permanent disability.

Item 74 — After paragraph 47A(1)(a)
This item inserts a requirement for the variation not to result in the duplication of a support
already funded within a participant’s plan.

The purpose of this item is to clarify that supports included as part of a variation of a
participant’s plan are not able to duplicate the kinds of supports which are already included in
the plan.

Item 75 — Application of amendments in this Part

Amendments made by this Part apply to decisions made on or after the day this item
commences, including decisions made in relation to plans in effect immediately before that
day.

Item 76 — Review of decisions after item commences

This item explains amendments made by this Part apply in relation to a review of a decision
that begins on, or after the date this item commences, regardless of whether the decision, or
application for review was made before this item commences.
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Part 7—Plan suspensions etc.

Currently, the CEO is unable to suspend a participant’s plan if a participant cannot be contacted
or fails or refuses to respond to requests for information. The result is that the participant’s plan
continues to be extended, without the Agency having any insight into the status or wellbeing
of the participant. This poses risks to the participant and an integrity issue for the Agency as it
cannot verify that a participant continues to require support, or that NDIS funding is being used
to obtain supports for the participant.

Additionally, the CEO is currently unable to suspend a participant’s plan where the participant
refuses to engage in a plan reassessment process but is otherwise contactable by the Agency.
The result is that the participant’s plan continues to be extended without the Agency having
any insight into whether the supports in a participant’s plan remain reasonable and necessary.

Amendments made by this Part will enable the CEO to suspend a participant’s plan if the CEO
is satisfied reasonable attempts have been made to contact the participant for the purposes of
requesting information and reports under sections 36 and 50 of the Act and the participant is
not contactable. Attempts at contact must be undertaken using appropriate and accessible
methods, including engagement with a participant’s nominee or support network where
appropriate and there must be at least 5 attempts at contact. The CEO would be required to give
the participant a written notice of a decision to suspend their plan, specifying the date of effect.
If the participant then contacts the Agency, the CEO would be required to decide to either cease
the suspension or make a request for information within 28 days.

Subsection 41(2) of the Act sets out the effects of a suspension of a statement of participant
supports. Most importantly, during a period of suspension a person is not entitled to be paid
NDIS amounts so far as the amounts relate to supports that are acquired or provided during that
period. In addition, a participant is also not entitled to make a request for a variation or
reassessment during a period of suspension.

This Part will also allow the CEO to revoke a person’s status as a participant in the NDIS if the
CEO had made reasonable attempts to contact the participant for the purposes of making a
request under section 36 or 50 for information or reports, and the participant was not
contactable. The CEO would also be able to revoke a person’s status as a participant if their
plan has been suspended for at least 90 days.

Notes on Clauses

Item 77 — Subparagraph 19(2)(b)(ii)

This item is consequential to other amendments made by this Part. Currently subparagraph
19(2)(b)(i1) provides that if a person is a participant in the NDIS but the CEO subsequently
decides to revoke the participant’s status as a participant, then that person may make another
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access request at any time. This item amends subparagraph 19(2)(b)(ii) to insert a reference to
new subsection 30(1A) (see item 79) so that the subparagraph includes references to all
provisions under which a person’s status as a participant may be revoked.

Item 78 — Paragraph 29(1)(c)

This item is consequential to other amendments made by this Part. Current paragraph 29(1)(c)
deals with when a person ceases to be a participant because their status as a participant has
been revoked by the CEO. This item amends paragraph 29(1)(c) to insert a reference to new
subsection 30(1A) (see item 79) so that the paragraph includes references to all provisions
under which a person’s status as a participant may be revoked.

Item 79 — After subsection 30(1)
This item inserts new subsections 30(1A) to (1D) after subsection 30(1). Section 30 deals with
the revocation of participant status. Proposed new subsection 30(1A) will provide that the CEO
may revoke a person’s status as a participant if the CEO is satisfied that:
e the CEO has made reasonable attempts to contact the participant to request information
or reports under section 36 or section 50 and the participant is not contactable, or
e the participant’s plan has been suspended under proposed section 40A because the
participant is not contactable (see Item 83) for at least 90 days.

This amendment allows the CEO to revoke the status of participants where they are
uncontactable, but ensures that there are appropriate safeguards in place. The CEO is still
required to make an active decision to revoke a participant’s status as a participant and provide
notice to the participant of the day on which the revocation is to take effect (see item 81).

New subsections 30(1B) to (1D) define what reasonable attempts to contact a participant must
include. New subsection 30(1B) clarifies that the CEO must contact the participant directly,
unless the participant has a nominee or other authorised person if there is no nominee. This
ensures that contact must be made with the person most likely to be in a position to respond,
support a participant to respond or respond on a participant’s behalf. Nominees have
obligations under the Act to inform the CEO of any matter or give information or documents
when requested by the CEO.

New subsection 30(1C) provides that the CEO must comply with the following requirements
before they may be satisfied that the participant is not contactable:

e Atleast 5 attempts have been made to contact the person (being the participant, nominee
or other authorised person) using that person’s preferred form of contact.

e The last of those attempts was made at least 3 months, and not more than 4 months after
the first of those attempts. This ensures that there is an appropriate timeframe in which
the required attempts at contact must be made.

e Ifthe person’s preferred form of contact is not in writing, at least one additional attempt
has been made in writing, during the period between the first and last of the attempts to

contact the person.
61



New subsection 30(1D) provides that if the person the CEO is attempting to contact is the
participant, an attempt at contact does not count as one of the 5 attempts if the CEO becomes
aware, before the suspension comes into effect, that at the time the attempt was made, the
participant was in the care of a hospital or other institution or was experiencing homelessness.
There is not a positive obligation on the CEO to investigate whether one of the above applies
to the participant, but the CEO will rely on existing mechanisms, including notification by a
person on behalf of a participant or information gained through hospital liaison officers and
justice liaison officers.

Item 80 — Subsection 30(2)

This item would amend subsection 30(2) to insert a reference to the proposed subsection
30(1A). This amendment would ensure that subsection 30(2) appropriately references the
circumstances in the Act under which a participant’s status may be revoked.

Item 81 — Subsection 30(7)

This item would amend subsection 30(7), which relates to notifying a participant of a decision
to revoke access to the Scheme. This would be a minor amendment, inserting a reference to
proposed subsection 30(1A). It would ensure all the circumstances in which a participant’s
status may be revoked, are appropriately referenced in 30(7) and that the CEO must give a
participant written notice of a revocation made under subsections 30(1) and 30(5).

Item 82 — Subsection 32D(5)

This item would repeal and replace subsection 32D(5). Subsection 32D(5) constrains the
operation of existing subsection 32D(4), which relates to time limits for approving statement
of participant supports.

This amendment would ensure that subsection 32D(4) does not apply if a participant’s plan is
suspended under proposed subsection 40A(1) relating to when participants are not contactable.

Item 83 — After section 40
This item would insert a new section 40A into the Act. This would provide that the CEO may
suspend a participant’s plan if the participant is not contactable, subject to certain conditions.

New subsection 40A(1) would provide that if the CEO has made reasonable attempts to contact
the participant seeking information or reports under existing sections 36 or 50, and the
participant is not contactable, the CEO may suspend the participant’s plan. A note would also
be added to explain to the reader that suspension is a reviewable decision under section 99 of
the Act.

New subsections 40A(1B) and (1C) define what reasonable attempts to contact a participant

must include. New subsection 40A(1A) clarifies that the CEO must contact the participant

directly, unless the participant has a nominee or other authorised person if there is no nominee.

This ensures that contact must be made with the person most likely to be in a position to
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respond, support a participant to respond or respond on a participant’s behalf. Nominees have
obligations under the Act to inform the CEO of any matter or give information or documents
when requested by the CEO.

New subsection 40A(1B) provides that the CEO must comply with the following requirements
before they may be satisfied that the participant is not contactable:

e Atleast 5 attempts have been made to contact the person (being the participant, nominee
or other authorised person) using that person’s preferred form of contact.

e The last of those attempts was made at least 3 months, and not more than 4 months after
the first of those attempts. This ensures that there is an appropriate timeframe in which
the required attempts at contact must be made.

e Ifthe person’s preferred form of contact is not in writing, at least one additional attempt
has been made in writing, during the period between the first and last of the attempts to
contact the person.

New subsection 40A(1C) provides that if the person the CEO is attempting to contact is the
participant, an attempt at contact does not count as one of the 5 attempts if the CEO becomes
aware, before the suspension comes into effect, that at the time the attempt was made, the
participant was in the care of a hospital or other institution or was experiencing homelessness.
There is not a positive obligation on the CEO to investigate whether one of the above applies
to the participant, but the CEO will rely on existing mechanisms, including notification by a
person on behalf of a participant or information gained through hospital liaison officers and
justice liaison officers. New subsection 40A(2) provides that if the CEO decides to suspend the
plan under subsection 40A(1), they must notify the participant of the decision in writing, as
well as the day on which the suspension is to take effect. A participant’s plan is suspended
from the date specified in the notice to the participant. This amendment would ensure that a
participant is aware of the CEO’s decision and the date the suspension takes effect.

New subsections 40A(3) and (4) together will provide that if a participant contacts the Agency
within 90 days of the CEO deciding to suspend a plan under subsection 40(1), within 28 days,
the CEO must do one of the following:
e decide to cease the suspension of the plan that is in effect at the time, and give the
participant a written notice of the cessation decision; or
e make a request under section 36 or section 50 for information or reports relating to the
participant.

The CEO may elect to remove the suspension because in contacting the Agency, the participant
would have provided the required information or reports. Alternatively, the participant may
still be refusing to supply the requested information or reports, in which case a continued
suspension would be appropriate as the participant has been fully appraised of what is required
of them but continues to refuse.
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New subsection 40A(5) will provide that if the CEO decides to cease the suspension, the
suspension ceases at the time the CEO makes the decision.

New subsection 40A(6) will provide that if the CEO decides to request information or reports
relating to the participant, and the CEO receives the information or reports within the period
specified in the request, the CEO must decide within another 28 days of receiving the
information or reports to either cease the suspension of the plan by providing written notice or
request further information or reports.

If information or reports are not received within the period specified in the request, the
suspension continues until the participant contacts the Agency or the CEO revokes the
participant’s status as a participant, whichever happens sooner.

Despite the 90 day period specified in 40A(3) (that is, the period in which a participant must
respond to the CEO), if the participant contacts the Agency after the suspension decision is
made the CEO may, but does not need to, decide to cease the suspension or request information
or reports relating to the participant at which the time suspension will still be in effect.

Example - Sheridan

Sheridan was contacted by the NDIS to commence an unscheduled Agency initiated
plan reassessment after it was identified her current plan contained supports assessed
as potential duplicates. The delegate contacted Sheridan to explain the reason for the
reassessment and arrange a meeting to complete the plan reassessment.

Sheridan did not attend the meeting to complete the plan reassessment and subsequent
attempts to contact her were unsuccessful. The delegate attempted to contact Sheridan
for information relating to the reassessment of her plan five times by telephone over the
course of four months with calls unanswered and messages not responded to. The
delegate also sent two emails and a letter in the post requesting Sheridan provide the
requested information and contact the NDIS to rebook the planning meeting.

The delegate reviewed the file and could see Sheridan was making regular self-
managed claims for supports in her NDIS plan. These claims all related to community
access and no specific risks related to Sheridan not having access to NDIS funding were
identified. As the delegate has been unable to contact Sheridan to complete the plan
reassessment, and reasonable attempts had been made to contact her, the delegate
makes a decision to suspend Sheridan’s plan. Sheridan’s plan is suspended and she is
advised of this in writing. Sheridan can no longer access NDIS supports until she
contacts the Agency. Once Sheridan contacts the Agency and attends her plan
reassessment meeting, her plan suspension is ceased and she is again able to use her
NDIS supports.

Example — Cyrus
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Cyrus has an NDIS plan due for a scheduled reassessment. The Agency has attempted
to contact Cyrus five times to arrange the reassessment multiple times over the course
of four months using his preferred contact method of email. There has been no response
from Cyrus so contact attempts are also made using telephone and letter. The delegate
can see there have been no claims made from Cyrus’s plan for several months.

Cyrus does not respond to any of the contact attempts so the delegate reviews the file
and determines there are no specific risk factors identified. The delegate makes a
decision to suspend Cyrus’s plan and advises Cyrus of this in writing. As Cyrus does
not contact the Agency over the next 90 days, a decision is made to revoke his status as
an NDIS participant.

Item 84 — After paragraph 41(1)(a)

This item inserts a new paragraph into subsection 41(1) which deals with when a statement of
participant supports in a participant’s plan is suspended. New paragraph 41(1)(aaa) will provide
that a statement of participant supports may be suspended in accordance with section 40A
(which deals with participants who are not contactable).

This ensures that subsection 41(1) mentions each of the circumstances in which a plan may be
suspended.

Item 85 — Subsection 99(1) (table item 3, column 2), Item 86 — Subsection 99(1) (after
table item 5)

This item inserts a new reviewable decision under subsection 99(1). This means a decision to
suspend a participant’s plan under subsection 40A(1) is a reviewable decision under the Act.

Item 87 — Application and transitional provisions
This item provides that amendments made by this Part will apply to participant’s plans that
come into effect before, on or after the day this item commences.

This item also provides that the CEO may have regard to reasonable attempts made to contact
the participant before, on or after this item commences.
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Part 8—Tightening meaning of permanence to reduce access where an impairment can
be treated

The NDIS Review recommended a more effective approach to determining access. This
approach includes how permanence is assessed to refocus the Scheme on supporting people
with significant and permanent disability.

Currently paragraph 24(1)(b) of the Act provides that in order for a person to meet the disability
requirements, they must have an impairment or impairments that are, or are likely to be,
permanent. Sub-paragraphs 25(1)(a)(i) and (ii) require a person to have an impairment that is,
or is likely to be, permanent in order to meet the early intervention criteria (unless the person
is a child with developmental delay).

The National Disability Insurance Scheme (Becoming a Participant) Rules 2016 (Becoming a
Participant Rules) set out (amongst other things) how to determine whether an impairment
should be considered permanent, or likely to be permanent. Rule 5.4 provides that an
impairment is, or is likely to be, permanent only if there are noknown, available and
appropriate evidence-based clinical, medical or other treatments that would be likely to remedy
the impairment.

This Part inserts an approach to assessing permanence of impairments when determining
whether a person meets the disability requirements or early intervention requirements. The
intent of this item is to provide a clear definition of permanence including what constitutes
appropriate treatment. Amendments also include circumstances which cannot be considered
when determining whether a prospective participant has undertaken all appropriate treatment.

The NDIS was never intended to replace health, rehabilitation and treatment services which
play a critical role in preventing lifelong disability. The intent of this Part is to clarify the
interpretation of permanence by inserting a definitive test which limits people who are not
intended to be participants of the Scheme being found eligible.

Notes on Clauses

Item 88 — Section 9

This item inserts a new term ‘appropriate treatment’ for an impairment or impairments in the
definitions section of the Act. Appropriate treatment has the meaning given by proposed new
section 25A.

Item 89 — After subsection 24(4) (before note 1)
This item inserts a new subsection 24(5).

The purpose of this item is to define how permanence is assessed for the purposes of
determining whether a person meets the disability requirements under section 24 of the Act. It
inserts a new subsection 24(5), which provides that an impairment or impairments are not
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permanent or likely to be permanent unless a person has undertaken all appropriate treatment
for an impairment or impairments.

This item also specifies that to be found permanent, the person’s impairment or impairments
are likely to persist for the person’s lifetime. This means that the person’s impairment or
impairments cannot be reversed or remedied and will continue to exist throughout the person’s
life course, regardless of treatment undertaken or the passage of time.

Two notes are inserted to assist the reader with interpretation. The first note points the reader
to proposed new section 25A for the meaning of appropriate treatment and when a person is
taken to have undertaken all appropriate treatment for an impairment or impairments.

The second note acknowledges some permanent impairments require ongoing treatment to
maintain a person’s functional capacity. The purpose of this note is to ensure the CEO considers
circumstances where ongoing treatment for permanent impairments is appropriate. For
example some people may seek access to the NDIS with impairments that are likely to require
ongoing clinical care, such as impairments attributable to psychosocial disability or
degenerative conditions. This note makes it clear that a need for ongoing treatment to maintain
a level of functional capacity (that is still substantially reduced functional capacity) is not a
barrier to access the NDIS.

Proposed new subsection 24(6) makes it clear that subsections 24(2) and 24(3) have an effect
subject to new subsection 24(5).

Item 90 — Subparagraph 25(1)(c)(i)

This item amends subparagraph 25(1)(c)(1) to remove ‘mitigating or alleviating” and substitute
it with ‘reducing’. The purpose of this amendment is to differentiate this from the assessment
of permanence, which requires consideration of whether treatment can alleviate the impact of
an impairment.

This amendment will simplify the assessment about whether the provision of early intervention
supports is likely to benefit the person by reducing the impact of the person’s impairment to
undertake communication, social interaction, learning, mobility, self-care or self-management.

Item 91 — After subsection 25(1A)

The purpose of this item is to define how permanence is assessed for the purposes of
determining whether a person meets the early intervention requirements. It inserts a new
subsection 25(1B), which provides that an impairment or impairments are not permanent or
likely to be permanent unless a person has undertaken all appropriate treatment for an
impairment or impairments.

This item also specifies that to be found permanent, the person’s impairment or impairments
are likely to persist for the person’s lifetime. This means that the person’s impairment or
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impairments cannot be reversed or remedied and will continue to exist throughout the person’s
life course, regardless of treatment undertaken or the passage of time.

Two notes are inserted to assist the reader with interpretation. The first note refers the reader
to section 25A to understand the meaning of appropriate treatment and when a person is taken
to have undertaken all appropriate treatment for an impairment or impairments.

The second note acknowledges some permanent impairments require ongoing treatment to
maintain a person’s function. The purpose of this note is to ensure the CEO considers
circumstances where ongoing treatment for permanent impairments is appropriate.

Item 92 — After section 25

This item inserts a new section 25A dealing with the meaning of ‘appropriate treatment’. This
concept is key to determining whether a person’s impairment or impairments is permanent or
likely to be permanent for the purposes of considering whether they meet the disability
requirements or early intervention requirements.

Proposed new subsection 25A(1) provides that appropriate treatment for a person’s impairment
or impairments is treatment that is evidence based, is regularly undertaken in Australia and can
reliably be expected to improve, reverse or alleviate the impact of the impairment or
impairments.

There has been extensive community concern about the amendments clarifying the definition
of permanence in the Act, particularly around the requirement that an individual must
undertake appropriate treatment. To address this, two legislative notes are inserted after
subsection 25A(1)(c) to clarify the interpretation of ‘appropriate treatment’.

The first note responds to evidence heard by the Committee about concerns regarding the
affordability of treatment and whether individuals will be required to pay for private treatment
to gain access to the NDIS. This note clarifies the interpretation of 25A(1)(c) that provides that
appropriate treatment is one that is regularly undertaken or performed in Australia. The note
explains that treatment is regularly undertaken or performed in Australia if there is public
funding available for the treatment. Publicly funded treatments include, for example, those on
the Medicare Benefits Schedule, the Pharmaceutical Benefits Scheme and public hospitals.

The second note responds to evidence received by the Committee that individuals would be
required to undergo invasive or potentially traumatic treatments in order to gain access to the
NDIS. In particular, concerns were raised that individuals with a psychosocial disability will
be required to undergo chemical restraint to access the NDIS.

This note clarifies that appropriate treatment does not include restrictive practices involving
seclusion, chemical restraint, mechanical restraint, physical restraint or environmental
restraint. A ‘restrictive practice’ is defined in the National Disability Insurance Scheme Act

2013 to mean ‘any practice or intervention that has the effect of restricting the rights or freedom
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of movement of a person with disability’. To aid in interpretation in practice, the legislative
note relies on the definition of ‘regulated restrictive practice’ set out in the National Disability
Insurance Scheme (Restrictive Practices and Behaviour Support) Rules 2018. Section 6 of
those rules provides that a restrictive practice is a regulated restrictive practice if it is or
involves any of the following:

e seclusion, which is the sole confinement of a person with disability in a room or a
physical space at any hour of the day or night where voluntary exit is prevented, or not
facilitated, or it is implied that voluntary exit is not permitted;

e chemical restraint, which is the use of medication or chemical substance for the primary
purpose of influencing a person’s behaviour. It does not include the use of medication
prescribed by a medical practitioner for the treatment of, or to enable treatment of, a
diagnosed mental disorder, a physical illness or a physical condition;

e mechanical restraint, which is the use of a device to prevent, restrict, or subdue a
person’s movement for the primary purpose of influencing a person’s behaviour but
does not include the use of devices for therapeutic or non-behavioural purposes;

e physical restraint, which is the use or action of physical force to prevent, restrict or
subdue movement of a person’s body, or part of their body, for the primary purpose of
influencing their behaviour. Physical restraint does not include the use of a hands-on
technique in a reflexive way to guide or redirect a person away from potential
harm/injury, consistent with what could reasonably be considered the exercise of care
towards a person;

e cnvironmental restraint, which restrict a person’s free access to all parts of their
environment, including items or activities.

A person may require ongoing treatment for some permanent impairments in order to maintain
functional capacity in relation to an activity, even if the person has undertaken all appropriate
treatment. For example, participants with psychosocial conditions who may require ongoing or
intermittent treatment throughout their lives.

Treatment may be appropriate treatment for a person’s impairment or impairments regardless
of whether the person’s individual circumstances restrict the person from accessing the
treatment. A person’s personal and environmental circumstances, including financial and
geographical circumstances, are not relevant in considering whether a person has undertaken
all appropriate treatment. This is because ensuring people with disability have access to
mainstream services, regardless of their circumstances, is the responsibility of all mainstream
support systems.

Person may be taken to have undertaken all appropriate treatment.

Proposed new paragraph 25A(3)(a) provides that a person is taken to have undertaken all
appropriate treatment for an impairment or impairments if there is a medical reason that a
person cannot undertake what would otherwise be all appropriate treatment. This ensures that
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where a person is not able to undertake all appropriate treatment for their impairment or
impairments due to medical reasons, this does not preclude them from meeting the permanence
criteria.

Proposed new paragraph 25A(3)(b) together with proposed new subsection 25A(4) will
provide that a person is also taken to have undertaken all appropriate medical treatment in
circumstances determined in category D NDIS rules. Such circumstances could include
consideration of cultural or personal belief systems.

Proposed new subsection 25A(5) clarifies that NDIS rules made for this purpose may make
different provision for different classes of participants and different impairments or classes of
impairments.

The purpose of this rulemaking power is to capture circumstances where it may be
inappropriate to determine there are treatment options available for some impairments. For
example, this may include types of treatment options for people with psychosocial disability.

Example — Matiu

Matiu has a diagnosed neurological condition affecting his lower limb function. He has
been under the care of his General Practitioner and a neurologist for several years and
has undertaken all recommended treatment, including medication trials, physiotherapy
and rehabilitation programs. Despite this, he continues to experience significant and
persistent mobility issues. His treating specialist has advised that no further treatment
is likely to result in a material improvement in his functional capacity.

Matiu applies to the NDIS based on a physical impairment related to his ongoing
neurological condition which substantially reduces his functional capacity in mobility.
Matiu is found to be eligible for the NDIS because his physical impairment is
determined to be permanent and he meets all other access criteria in the Act. This is
because his long term treatment and advice from his treating specialist means he has
undertaken all appropriate treatment to improve, reverse or alleviate his impairment.

Example — Soo

Soo is a 5 year old with a history of long term middle ear infections who lives with her
mother in regional Australia. Soo’s mother has applied for her to access the NDIS
providing an audiogram indicating a bilateral moderate hearing loss with no indication
of sensorineural (permanent) components. Soo is on a waiting list to see an ENT
specialist who visits children in her local area every second month.

Soo is found to not be eligible for the NDIS as there is not enough evidence that her
impairment will be permanent and will likely persist for her lifetime. She has not yet
undergone all investigations for potential treatment options that may improve, reverse
or alleviate the impact of her impairment, including evidence-based, low-risk
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interventions such as grommets. The fact that she is living in a regional area where
waitlists to see specialists are longer than in metropolitan areas is not able to be taken
into consideration in determining whether Soo is eligible for the NDIS.

Her mother is informed that she can re-apply for the NDIS on behalf of her daughter,
after further investigations and recommended treatment options are completed and if it
is confirmed that her hearing loss is likely permanent and results in substantially
reduced functional capacity.

Item 93 — Subsection 209(8) (table item 4, column headed ‘Description’, before paragraph
(aa))

This item is consequential to item 92. It amends table item 4 in subsection 209(8) so that the
new NDIS rule making power dealing with circumstances in which a person is taken to have
undertaken all appropriate treatment is a category D NDIS rule, requiring consultation with all
states and territories.

Item 94 — Application provision

This is an application provision that provides that amendments made by this Part apply in
relation to a determination or decision made by the CEO in relation to whether a person meets
the early intervention requirements or disability requirements, or both, made on or after the
commencement of this item, whether or not the person is a participant before the
commencement of this item. This means that the amendments can apply to decisions about
whether a participant meets the disability or early intervention requirements any time after this
Part commences.
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Part 9—Eligibility based on access to other services

The NDIS was always intended to form part of a disability eco-system, not replace supports
more appropriately provided by other service systems such as aged care, state and territory
compensation schemes and mainstream supports. As a result the NDIS has expanded beyond
its original intent, increasingly operating as a substitute or replacement for other service
systems.

In determining whether a person meets the disability requirements or early intervention
requirements for access to the Scheme, there is currently no requirement to consider whether a
person is eligible to receive support through another system. If a person has access to other
systems of support, this is generally dealt with as part of planning to ensure there is no
duplication of funding. This has led to the situation where the NDIS is providing disability
related support to people who could be receiving those supports through another more
appropriate service system.

This Part introduces amendments which tighten eligibility to the NDIS where alternative
supports are available through other service systems which can reasonably meet the needs of a
person, or where the service system has a responsibility for meeting the needs of a person, such
as workers compensation or motor vehicle accident compensation schemes.

Amendments made in this Part also enable category A NDIS rules to prescribe other service
systems deemed to be alternative support services. This may be declared by reference to a
particular service, such as aged care. The Minister can also declare alternative supports by
reference to particular impairments for example for some chronic health conditions. For the
Minister to prescribe other service systems as alternative support services, the NDIS rules must
be agreed with all states and territories.

Notes on Clauses

Item 95 — Section 9
This item adds several new terms to the definitions in section 9.
o excluded impairments has the meaning given by subsections 25B(2), (3) and (4):
o this includes impairments caused by a motor vehicle accident or work related
injury that may be addressed by other service systems, such as relevant
compensation schemes.

o meets the alternative support requirements has the meaning given by subsection
25B(1).

o A person will need to meet the alternative support requirements as part of the
access decision in order to access the NDIS. The NDIS is considered an
alternative support for a person if, they are not included in a class or have a
circumstance prescribed in NDIS rules, and meet the disability requirements or
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early intervention requirements for at least one impairment which is not an
excluded impairment.

o Where a person has an excluded impairment, then another service system is
considered to be the alternative support. For example a State or Territory motor
vehicle accident compensation scheme.

e workers’ compensation law means a law of the Commonwealth, State or a Territory
that provides compensation or other benefits for or in respect of a work-related injury
suffered by persons without requiring proof of any breach by, or by persons associated
with, employers.

e work related injury in relation to a person means:

o an injury (other than a disease) suffered by the person, that is a physical or
mental injuring arising out of, or in the course of, the person’s employment; or

o an aggravation of a physical or mental injury (other than a disease) suffered by
the person (whether or not that injury arose out of, or in the course of, the
person’s employment), that is an aggravation that arose out of, or in the course
of that employment.

Item 96 — At the end of subsection 21(1)
This item adds a new criteria to be met when the CEO is considering whether a person meets
the access criteria. New paragraph 21(1)(d) will provide that a person will only meet the access
requirements if the CEO is satisfied that, at the time of considering the request, the person
meets the alternative support requirements.

Item 97 — Before section 26

This item inserts new section 25B relating to alternative support requirements. It sets out what
excluded impairments means and explains when a person meets the alternative support
requirements.

Proposed new subsection 25B(1) will provide that a person meets the alternative support
requirements if all of the following apply:
e the person is not included in a class of person prescribed by NDIS rules;
e the circumstances prescribed by the NDIS rules do not apply to the person;
o if the person meets the disability requirements or early intervention requirements, in
relation to one or more impairments — at least one of those impairments is not an
excluded impairment.

Some participants will seek access to the NDIS where they live with a range of impairments,
including some that have resulted from a motor vehicle accident or work-related injury. Where
a person’s impairments are all as a result of one of these events, it is likely the participant will
be considered to have excluded impairments where another service system is appropriate or
responsible for addressing their needs.
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Where a person lives with multiple impairments, with at least one of those impairments not
being as a result of a motor vehicle accident or work-related injury, this impairment must meet
the disability requirements or early intervention requirements in order for the person to meet
access to the Scheme. In this scenario, only supports directly arising from the impairment
which met the disability requirements or early intervention requirements will be considered
when determining the participant’s support needs. Support needs as a result of the excluded
impairments will not be funded.

Excluded impairments — motor vehicle accidence compensation schemes.

Proposed new subsection 25B(2) will provide that an impairment is an excluded impairment
if:
e the impairment was caused by a motor vehicle accident; and
e a Commonwealth, State or Territory law provides for compensation or other benefits
for, or in respect to the impairment.

Excluded impairments — workplace compensation schemes

Proposed subsection 25B(3) will provide that an impairment is an excluded impairment if:
e the impairment was caused by a work-related injury; and
e workers compensation law provides for compensation or other benefits for, or in respect
to the impairment.

Excluded impairments — declared alternative supports.

Proposed new subsection 25B(4) will provide that an impairment is an excluded impairment if
a support is declared by NDIS rules to be an alternative support for the impairment.

An alternative support may be declared by reference to the system of service delivery, or
support service through which the support is offered. Before making NDIS rules which declare
that a support is an alternative support for an impairment, the Minister must be satisfied that it
is not appropriate to fund or provide support for the impairment through the NDIS.

Item 98 — At the end of subsection 30(1)
This item adds ‘the CEO is satisfied that the person does not meet the alternative support
requirements’ as a circumstance in which a participant’s status may be revoked.

The effect of this item is that where a person does not meet the alternative support requirements,
the CEO can revoke a person’s status as a participant in the Scheme. This is not automatic
revocation and requires a decision of the CEO.

74



Item 99 — Subsection 209(8) (table item 1, column headed ‘Description’, before
paragraph (c))

This item is consequential to item 97. It amends table item 1 in subsection 209(8) so that the
two new NDIS rule making powers in proposed new section 25B are category A NDIS rules,
requiring the agreement of all states and territories.

Item 100 — Application—alternative support requirements
This item provides that the requirement to meet the alternative support requirements applies in
relation to a person who makes an access request on or after the commencement of this item.

Item 101 — Application—revocation of participant status

This item provides that a person’s status as a participant may be revoked as a result of failure
to meet the alternative support requirement whether the person became a participant before, on
or after the commencement of this item.

Example — Amir

Amir is a 45 year old participant who lives with an intellectual disability. Amir’s
intellectual disability was diagnosed when he was eight years old. Amir was recently
in a motor vehicle accident in which he was a passenger, resulting in paraplegia.

Amir already meets the disability requirements in relation to his intellectual
impairment, and seeks a reassessment of his plan for supports relating to his paraplegia.
However as his physical impairment was caused by a motor vehicle accident for which
he is entitled to compensation, this is considered an excluded impairment as his support
needs are most appropriately met through the relevant state and territory compensation
scheme.

Amir is eligible for the NDIS based on the impairment related to his intellectual
disability and his NDIS plan will include funded supports to address his support needs
arising from his intellectual disability. Any support needs arising from his paraplegia
will be provided through the relevant compensation scheme.

Example — Jaymie
Jaymie is 27 years old and lives with significant vision loss as a result of a work-related
injury. They apply to the NDIS to access support related to their sensory impairment.

Jaymie is found to be not eligible for the NDIS because they do not meet the alternative
support requirements in relation to their sensory impairment. This is because their
impairment is considered an excluded impairment as it was caused by a work-related
injury. Jaymie’s support needs are most appropriately met through worker’s
compensation entitlements which they are entitled to apply for and receive through the
relevant workplace compensation scheme.
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SCHEDULE 2 —FRAUD AND INTEGRITY MEASURES

Summary

Schedule 2 sets out amendments that strengthen the ability of the Agency to effectively
identify, investigate and respond to noncompliance and fraud and ensure the integrity of the
NDIS. This includes amendments which would enable limiting the number of registered plan
management providers. These providers would be subject to more rigorous integrity and
compliance requirements under a deed of arrangement with the Agency. Amendments include
an updated definition of ‘NDIS provider’ and changes to claiming timeframes. Further
amendments provide the Agency with compliance and enforcement powers by triggering
provisions of the Regulatory Powers Act and inserting a range of civil penalty provisions. This
is further supported by introducing additional requirements for information gathering and
retention of records.

Background

The NDIS Review and the Royal Commission called for strengthened safeguards to protect
participants and improved processes to protect the Scheme from fraud and noncompliance.
Fraud and noncompliance have a direct and devastating impact on the lives of participants and
their families, often leaving them without the means to cover every day supports that
enable their basic human rights. When exposed to fraud and non-compliance, participants are
subjected to lower quality services, exploitation and harm.

The Australian National Audit Office (2019) identified in their report National Disability
Insurance Scheme Fraud and Control Program that the NDIS was designed and implemented
without effective fraud prevention and control systems and processes. To ensure integrity in
the NDIS, multiple risk proportionate controls that balance quality and safeguarding are
required. Robust and enforceable powers that have a strong focus on strengthening the NDIS
regulatory landscape will deter provider noncompliance, poor and sharp practice while
encouraging the delivery of high quality supports and services.

The Agency currently only has access to stronger powers such as criminal prosecution and
relies heavily on external law enforcement agencies to conduct information gathering activities
and undertake investigations. This can cause delays and risk the success of prosecutions and
other responses. The Agency needs a broader suite of regulatory and enforcement powers to
deter bad actors who seek to exploit the Scheme, as well as enabling it to undertake its statutory
functions appropriately without external reliance.

While criminal prosecution addresses the worst offences against participants and the Scheme,
the introduction of civil penalties provides a middle ground for tackling non-compliance, where
legal action may not be appropriate or necessary.

In the second quarter of 2025-26, there were 1,455 plan management providers who received
a payment. The plan management market is highly concentrated, with a small number of large
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providers having majority market share. However, a significant proportion of providers support
a very small number of participants. The Agency has identified smaller plan management
providers are more likely to exhibit risk factors for conflicts of interest, collusion, fraud and
poor record-keeping. This fragmented and lightly regulated market makes consistent oversight
difficult and leaves the system vulnerable to misuse.
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Part 1 —Registration of NDIS providers

NDIS provider registration is a regulatory process by which an individual or entity is assessed
by the Commission to deliver specific NDIS supports.

Registration requires providers to meet defined quality and safeguarding standards, undergo
independent audits and suitability assessments, comply with worker screening (in risk assessed
roles), meet reporting obligations and maintain ongoing adherence to governance and safety
requirements as set out by the Commission. Low registration of NDIS providers has resulted
in a lack of market visibility which hinders the Commission in addressing poor provider
behaviour, including fraudulent and sharp practice, as well as exploitation, abuse, violence and
neglect of people with disability resulting in significant quality and safety risks.

An underlying problem to provider registration is the current definition of an NDIS provider
under section 9 of the Act. The current definition is too broad and encompasses retailers and
suppliers that it was never intended to. Within the current definition, mainstream retailers who
are paid for their goods or services with NDIS funding are obliged to comply with the Code of
Conduct, despite their lack of awareness that they are providing supports under a participant’s
plan. This includes supermarkets, hardware stores and pharmacies.

This Part introduces an amended definition of ‘NDIS provider’ that addresses these issues,
whilst ensuring appropriate and relevant regulatory oversight remains. NDIS rules will allow
for the clarification of the definition of NDIS provider. Work on those NDIS rules has
commenced and will take into account responses to the Getting It Right: A New Definition for
NDIS Providers consultation that was open to the public from 19 December 2025 to 28
February 2026.

Notes on clauses

Amendments to the Crimes Act 1914

Item 1 — Section 85ZZGM (paragraph (b) of the definition of person with disability)
This item amends section 85ZZGM of the Crimes Act 1914 by omitting ‘paragraph (b) of the
definition of NDIS provider in section 9 or that Act’ and substitutes it with ‘paragraph
10C(1)(b). This is a consequential amendment to ensure that provisions amended by this Part
are correctly reflected.

Amendments to the National Disability Insurance Scheme Act 2013

Item 2 — Section 9 (definition of NDIS provider)
This item repeals and replaces the definition of NDIS provider so that the definition points to
new section 10C for the definition of NDIS provider.

78



Item 3 — After section 10B

This item inserts the new definition of NDIS provider in new section 10C. The new definition
specifies persons or entities who are NDIS providers and persons or entities who are not NDIS
providers.

New subsection 10C(1) provides that a person or entity is an NDIS provider if the person or
entity is:
e aperson (other than the Agency) who receives:
o funding under the arrangements set out in Chapter 2; or
o NDIS amounts (other than as a participant)
e aperson or entity:
o who provides supports or services to people with disability other than under the
NDIS and is prescribed by category D NDIS rules

New subsection 10C(2) provides that a person or entity is not an NDIS provider if they are
included in a class of persons or entities prescribed in category D NDIS rules.

The intent of this item is to more clearly distinguish the types of people, suppliers, organisations
and entities who are considered to be NDIS providers, and provide an ability to carve out
suppliers and organisations who should genuinely not be considered NDIS providers. Further
work on clarifying the definition will be done through the process of making the relevant NDIS
rules.

Item 4 —Subsection 73C(2)

Section 73C deals with applications to become a registered NDIS provider. This item omits a
reference to the current definition of NDIS provider and replaces it with a reference to proposed
new subparagraph 10C(1)(b)(i1). This is a consequential amendment to ensure that other
provisions in the Act refer to the correct provisions.

Item 5 — Paragraph 201A(1)(a)

Section 201 A deals with the delegation by the Minister to the Commissioner of the power to
make certain NDIS rules. This item omits a reference to the current definition of NDIS provider
and replaces it with a reference to proposed new subparagraph 10C(1)(b)(i1). This is a
consequential amendment to ensure that other provisions in the Act refer to the correct
provisions.

Item 6 — Subsection 209(8) (table item 4, column headed ‘Description’, paragraph (a))
This item is consequential to item 3. It amends table item 4 in subsection 209(8) so that the
new NDIS rule making powers dealing with the definition of NDIS providers are category D
NDIS rules, requiring consultation with all states and territories.

Item 7 — Transitional—prescribed providers
This item applies to NDIS rules that are in force immediately before the commencement of the
item and are made for the purposes of the current definition of NDIS provider in section 9 of
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that Act. This item provides that those NDIS rules continue in force (and may be dealt with)
on and after the commencement of this item as if the NDIS rules were made for the purposes
of subparagraph 10C(1)(b)(i1) (see item 3).

The purpose of this item is to ensure that the NDIS rules currently in place which relate to the
definition of NDIS provider continue to be in force. The effect is that the National Disability
Insurance Scheme (NDIS Provider Definition) Rule 2018, which deals with continuity of
support and ‘ILC program funding recipients’, will continue in force once the current definition
of NDIS provider is replaced.

80



Part 2—Civil Penalties and Regulatory Powers

The Agency’s legislative framework and monitoring and investigative powers are weak when
compared to other comparable program administrators across the Australian Government. The
Agency does not have access to monitoring and investigation powers under the Regulatory
Powers Act. Additionally, the Agency does not have sufficient, effective and proportionate
mid-range enforcement powers to deal with low to mid-level fraud and noncompliance that
does not warrant criminal sanction.

As a result, the Agency is heavily reliant on Australian Federal Police (AFP) resources to
investigate cases of fraud, including the application for, and execution of, search warrants. This
is not an efficient or effective use of AFP resources and can be subject to extensive delays due
to competing priorities.

The Agency also does not currently have the power to issue compliance notices or infringement
notices, or to seek an enforceable undertaking, to address low and mid-level non-compliance
with the Act. This has created an enforcement gap whereby the Agency does not have a mid-
tier regulatory response to deal with misuse of NDIS funds and inaccurate claiming before
resorting to civil and criminal enforcement pathways.

This Part extends the monitoring and investigation powers in Parts 2 and 3 of the Regulatory
Powers Act to the Agency. This will enable the Agency to investigate serious fraud and non-
compliance in relation to claims and payments in the NDIS. These powers will enable the
Agency to fulfil its statutory function under section 118(1)(ba) of the Act in preventing,
detecting, investigating and responding to misuse or abuse of, or criminal activity involving,
the NDIS. Additionally, this Part gives the CEO the power to give a compliance or
infringement notice, and to seek an enforceable undertaking, in relation to a range of new civil
penalties. Some wording changes to the Act have also been made to clearly demonstrate that
those pre-existing sections relate to the functions of the Commission. A minor change to update
the powers of the Commission has been made to create monitoring provisions for the anti-
promotion orders inserted in the National Disability Insurance Scheme Amendment (Integrity
and Safeguarding) Act 2026 (Integrity and Safeguarding Act).

This Part also inserts a range of new civil penalty provisions, including parallel civil penalties
to existing criminal offences, within the Act. These new civil penalties cover a range of matters,
including: acquittal of NDIS amounts, requirements to provide information, privacy offences,
provision of fraudulent information, failure to comply with CEO requirements, unauthorised
use and disclosure, and soliciting or offering to supply, protected Agency information. These
new civil penalty provisions are intended to deter providers and individuals from engaging in
unlawful and non-compliant conduct by imposing financial penalties.
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Notes on clauses

Item 8 — Section 9 (definition of compliance notice)

This item repeals the current definition of compliance notice and substitutes it to allow for both
a notice given by the Commission in Part 3B of Chapter 4 of the Act under s73ZM and a notice
given by the Agency under the new powers conveyed in this Part in Chapter 4.

Item 9 — Section 9 (definition of enforceable undertaking)

This item repeals the current definition of enforceable undertaking and substitutes it with a
new clarified and expanded definition which allows for an enforceable undertaking to be issued
by the Agency under new subsection 73ZSJ(1) or subsection 73ZSJ(4). The Commission’s
existing enforceable undertaking framework is not impacted by this change, however the
wording of the definition has been clarified to specify that an enforceable undertaking issued
by the Commission may be issued under subsection 73ZP(1) or subsection 73ZP(4).

Item 10 — Section 9

This item inserts two new definitions into the Act NDIA inspector and NDIA investigator.
These definitions have been added to create a clear distinction between the functions performed
by staff of the Agency and staff of the Commission. These are:

e An NDIA inspector means a person appointed under subsection 73ZSK(1) whether or
not the person is also appointed as an Agency investigator.

e An NDIA investigator means a person appointed under subsection 73ZSK(1) whether
or not the person is also appointed as an NDIA inspector.

Item 11 — Before subsection 53(1)
This item inserts the subheading ‘CEO may require information or documents’ before
subsection 53(1) to reflect the structure and content of this section. This is a technical
amendment to improve readability.

Item 12 — At the end of Section 53

This item inserts a subheading and civil penalty of 60 penalty units for a failure to comply with
the requirement to give information or produce a document under subsection 53(1). This
penalty amount aligns with the recently amended civil penalty in subsection 57(1A), made in
the Integrity and Safeguarding Act

Item 13 — At the end of section 64

This item inserts a note at the end of section 64 informing readers that a defendant bears an
evidential burden in relation to the matter in this subsection pursuant to subsection 13.3(3) of
the Criminal Code.

The addition of the note maintains assists the reader in understanding the operation of the
legislation.
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Item 14 — Paragraph 73ZDA(5)(i)
This item inserts the words ‘under Part 3B or 3C of this Chapter’ after the words ‘compliance
notice’.

This is a consequential amendment required as a result of other amendments made by this Act
which restructure the arrangement of Chapter 4.

Item 15 — Paragraph 73ZDA(5)(j)
This item inserts ‘under Part 3B or 3C of this Chapter’ after the words ‘enforceable
undertaking’.

This is a technical amendment required as a result of other amendments made by this Bill which
restructure the arrangement of Chapter 4.

Item 16 — Part 3B of Chapter 4 (heading)

This item changes the heading of Part 3B from ‘Compliance and enforcement’ to ‘Compliance
and enforcement in relation to Commissioner functions’. This is to aid readability and clearly
identify the compliance and enforcement powers for the Commission.

Item 17 — After paragraph 73ZE(1)(a)

This item inserts complying with anti-promotion orders under section 73Z0OB as a provision
subject to monitoring by the Commission. This has been inserted to create adequate coverage
for the Commission for the new anti-promotion order measure that was introduced by the
Integrity and Safeguarding Act.

Item 18 — Subsection 73ZF(1)
This item repeals subsection 73ZF(1) and inserts a new subsection 73ZF(1). This includes a
new subheading ‘Provisions subject to investigation’. The item amends subsection 73ZF(1) to
include provisions which are subject to investigation under Part 3 of the Regulatory Powers
Act. These include:
e New civil penalty provisions in:
o Division 4 of Part 1 of Chapter 6 of the Act
o Division 2 of Part 2 of Chapter 6 of the Act
o Part 3A, or this Part, of Chapter 6 of the Act
e an offence provision in Part 3A, or this Part, of Chapter 6 of the Act
e an offence against the Crimes Act 1914 or the Criminal Code that relates to
o aprovision mentioned in paragraph (a) or (b); or
o a function of the Commission.

This item also includes a note to assist the reader providing that Part 3 of the Regulatory
Powers Act creates a framework for investigating whether a provision has been contravened.
It includes powers of entry, search and seizure.
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These powers have not changed, but this has been clearly articulated to ensure a clear
delineation between the respective powers the Commission and the Agency have under the
Regulatory Powers Act.

Items 19 — 32 have been amended to clarify the delineation of powers between the Commission
and the Agency under the Regulatory Powers Act, reflecting their separate statutory functions
under the Act. These are technical changes to ensure the remit of both agencies is clearly
articulated within the Act.

Item 19 — Subsection 73Z.G(1)
This subsection is amended by omitting the words ‘for the purposes of this Act’ and replacing
them with ‘issued for the purposes of a provision mentioned in subsection 73ZF(1)’.

Item 20 — Subsection 73ZH(1)
This item substitutes ‘this Act’ with ‘a provision mentioned in subsection 73ZF(1)’.

Item 21 — Subsection 73ZI(1)
This item substitutes ‘this Act” with ‘a provision mentioned in subsection 73ZF(1)’.

Item 22 — Subparagraph 73Z1(2)(a)(iii)

This item amends subparagraph 73ZI(2)(a)(iii) to remove ‘this Act or under the Regulatory
Powers Act as it applies in relation to this Act’ and replace with ‘this Part or under the
Regulatory Powers Act as it applies in relation to this Act because of this Part’.

Item 23 — Subparagraph 73ZI(2)(c)(iii)
This item amends subparagraph 73ZI(2)(c)(iii) by inserting ‘because of this Part’ after ‘in
relation to this Act’.

Item 24 — Paragraph 73Z1(4)(a)

This item amends paragraph 73Z1(4)(a) to remove ‘this Act or under the Regulatory Powers
Act as it applies in relation to this Act’ and replace with ‘this Part or under the Regulatory
Powers Act as it applies in relation to this Act because of this Part’.

Item 25 — Subsection 73ZK(1)

This item inserts the subheading ‘Enforceable civil penalty provisions’. This item amends
subsection 73ZK(1) by repealing the subsection and replacing it with a list of the civil penalty
provisions enforceable under Part 4 of the Regulatory Powers Act.

This item also adds a note to state that Part 4 of the Regulatory Powers Act allows a civil
penalty provision to be enforced by obtaining an order for a person to pay a pecuniary penalty
for the contravention of the provision.

This item does not change the existing civil penalty provisions enforceable under the
Regulatory Powers Act the Commission can currently utilise. This amendment instead lists the
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current provisions the Commission can enforce, rather than the current wording which states
every civil penalty provision of this Act.

This has been amended to delineate between the Commission and the Agency, as each will
have different civil penalty provisions available to them to enforce.

Item 26— Subsections 73ZK(2), (3) and (4)
This item amends subsections 73ZK(2), (3) and (4) by omitting ‘of this Act’ and replacing it
with ‘mentioned in subsection (1)’.

This item ensures the list of civil penalty provisions in subsection 73ZK(1) (see item 25) applies
to the authorised applicant, the relevant court and liability of Crown subsections.

Item 27— Section 73ZKA
This item amends section 73ZKA by omitting ‘of this Act” wherever occurring and substituting

it with ‘mentioned in subsection 73ZK(1)’.

This item ensures the list of civil penalty provisions in subsection 73ZK(1) (see item 25) applies
to serious contraventions of civil penalty provisions.

Item 28 — Subsection 73ZL.(1)

This item inserts the subheading ‘Provisions subject to an infringement notice’. Subsection
73ZL(1) is repealed and replaced with a civil penalty provision specified in subsection
73ZK(1), other than section 59A and 73D, is subject to an infringement notice under Part 5 of
the Regulatory Powers Act.

This item ensures the list of civil penalty provisions in subsection 73ZK(1) (see item 25) other
than subsections 59A or 73D, applies to infringement notices that can be issued under the
Regulatory Powers Act.

Item 29 — Subsection 73Z.1.(4)
This item amends subsection 73Z1(4) by omitting ‘of this Act’ and replacing it with
‘mentioned in subsection (1)’.

This item ensures the list of civil penalty provisions in subsection 73ZK(1) (see item 25) applies
to liability of Crown subsection related to infringement notices.

Item 30 — Paragraph 73ZM(1)(a)
This item amends paragraph 73ZM(1)(a) by inserting ‘to the extent the NDIS provider’s
conduct relates to the Commissioner’s functions’ after ‘this Act’.

Item 31 — Before paragraph 73ZP(1)(a)
This item inserts adds subsection 55(A) (Commissioner’s power to obtain information to
ensure integrity) as an enforceable provision.
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This amendment allows for the Commission to issue an enforceable undertaking regarding a
notice to produce under section 55A of the Act.

Item 32 — Subsection 73ZP(3)

This item omits ‘provisions of this Act and substitutes it with ‘provisions mentioned in
subsection (1)’. This amendment clarifies that an enforceable undertaking can only be issued
under provisions that are stipulated in subsection 73ZP(1).

Item 33 — After Part 3B of Chapter 4

This item inserts a new Part to Chapter 4, titled Part 3C ‘Compliance and enforcement in
relation to Agency functions’. This Part outlines the compliance, enforcement and regulatory
actions which the Agency can undertake in line with the Regulatory Powers Act. It has been
inserted to clearly differentiate the powers of the Agency from the powers of the Commission.

New Section 73254 - Monitoring powers
New section 73ZSA deals with Monitoring powers of the Agency.

Provisions subject to monitoring

Subsection 73ZSA(1) includes a list of provisions that are subject to monitoring under the
Regulatory Powers Act.

A note under subsection 73ZSA(1) assists the reader by advising that Part 2 of the Regulatory
Powers Act creates a framework for monitoring whether the provisions mentioned in this
subsection have been complied with. It includes entry and inspection powers.

Information subject to monitoring

Subsection 73ZSA(2) provides that information given in compliance with a provision
mentioned under subsection 73ZSA(1) is subject to monitoring under Part 2 of the Regulatory
Powers Act.

A note under subsection 73ZSA(2) assist the reader by advising that Part 2 of the Regulatory
Powers Act creates a framework for monitoring whether the information is correct. This
includes powers of entry and inspection.

Authorised applicant, authorised person, issuing officer, relevant chief executive and relevant
court

Subsection 73ZSA(3) includes a list of authorised roles relating to monitoring powers and
information that is subject to monitoring.
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Person assisting

Subsection 73SZA(4) provides that an authorised person may be assisted by other persons in
exercising powers or performing functions or duties under Part 2 of the Regulatory Powers Act
in relation to this Part.

New Section 73ZSB - Investigation powers
New section 73ZSB deals with investigation powers of the Agency.

Provision subject to investigation

Subsection 73ZSB(1) includes a list of provisions that are subject to investigation under the
Regulatory Powers Act

A note under subsection 73ZSB(1) assists the reader by advising that Part 3 of the Regulatory
Powers Act creates a framework for investigating whether the provisions mentioned in this
subsection have been complied with. It includes entry, search and seizure powers.

Authorised applicant, authorised person, issuing officer, relevant chief executive and relevant
court.

Subsection 73ZSB(2) provides a list of authorised applicants relating to investigation powers
and information that is subject to investigation.

Person assisting.

Subsection 73ZSB(34) provides that the authorised person may be assisted by other persons
exercising powers or preforming functions or duties under Part 3 of the Regulatory Powers Act
in relation to this Part.

New Section 73ZSC - Use of equipment to examine or process things

New section 73ZSC deals with the use of equipment to examine or process things when
exercising investigation powers under Part 3 of the Regulatory Powers Act, where premises
are entered under an investigation warrant.

Equipment may be brought to premises

Subsection 73ZSC(2). provides that the authorising person, or person assisting, may bring any
equipment reasonably necessary to the premises for the purposes of examining or processing a
thing found at the premises to determine whether it may be seized.

Thing may be moved for examination or processing

Subsection 73ZSC(3) provides that a thing found at a premises may be moved for examination
or processing to determine whether it may be seized if the occupier of the premises consents in
writing or the following both apply:
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e it is significantly more practicable to move the item due to the timeliness and cost of
examining or processing it at another place, and the availability of expert assistance;

e the authorised person or person assisting suspects on reasonable grounds that the item
contains or constitutes evidential material.

Notification of examination or processing and right to be present

Subsection 73ZSC(4) provides that where something is moved to another place for the purposes
of examination or processing, the authorised person must, if practicable to do so, inform the
occupier of the premises of the address of the place and time that the examination or processing
will be carried out, and allow the occupier or their representative to be present during that time.

Subsection 73ZSC(5) provides that the authorising officer does not need to comply with this if
they have reasonable grounds to believe doing so might endanger the safety of the occupier or
their representative, or prejudice an investigation or prosecution.

Time limit on moving the thing

Subsection 73ZSC(6) provides that a thing may be moved to another place for examination or
processing for no longer than 14 days.

Subsection 73ZSC(7) provides that the authorised person may apply to an issuing officer for
one or more of an extension of time if the authorised person has reasonable grounds that the
thing cannot be examined or processed within 14 days, or the time previously extended.

Subsection 73ZSC(8) provides that the authorised person must give notice of the application
to the occupier of the premises, and that person is entitled to be heard in relation to the
application.

Subsection 9 provides that a single extension cannot exceed 7 days.

Equipment at premises may be operated

Subsection 73ZSC(10) provides that the authorised person or person assisting may operate
equipment already at the premises to carry out examination or process to determine whether it
should be seized where there are reasonable grounds that:
e the equipment is suitable for examination or processing; and
e the examination or processing can be carried out without damage to the equipment or
thing.

New Section 73ZS8D - Use of electronic equipment at other place
New section 73ZSD deals with the use of electronic equipment at another place during the
when exercising investigation powers under Part 3 of the Regulatory Powers Act.
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Subsection 73ZSD(1) applies if the authorised person exercises investigation powers for the
purposes of a provision mentioned in subsection 73ZSB(1) Subsection 73ZSD(2) provides that
an authorised person, or person assisting is able to operate the equipment to access data where
electronic equipment is moved from the premises.

Subsection 73ZSD(3) provides that the authorised person or person assisting may operate the
equipment to access data where there is reasonable grounds to believe that any data accessed
by operating the electronic equipment constitutes evidential material. In these circumstances
the authorising person or person assisting may copy any or all of the data accessed to a disk,
tape or other associated device.

Subsection 73ZSD(4) provides that if the CEO is satisfied that the data is not required, or is no
longer required for the purposes of this Act or other judicial or administrative review
proceedings, the CEO must arrange for the removal of the data from any device in the control
of the Agency and the destruction of any reproduction of the data in the control of the Agency.

Subsection 73ZSD(5) provides that if the authorising officer or the person assisting finds
evidential material that is accessible after operating the equipment, they may seize the
equipment and any disk, tape or other associated device, or if the material can be put in
documentary form, put the material in that form and seize the documents produced.

Subsection 73ZSD(6) provides that an authorised person or a person assisting may only seize
equipment if it is not practicable to copy the data to a disk, tape or associated device or put the
material in documentary form or where possession of the equipment by the occupier of the
premises could constitute an offence.

New Section 73ZSE - Person with knowledge of a computer or a computer system to assist

access etc.

New section 73ZSE deals with assistance to access a computer or computer system from a
person with knowledge for the purposes. Subsection 73ZSE(1) applies if an authorising person
exercises investigation powers under Part 3 of the Regulatory Powers Act in relation to
premises.

Subsection 73ZSE(2) provides that the authorised person may seek an order from an issuing
officer as per paragraph 73ZSB(2)(c) requiring a specific person to provide any information or
assistance reasonable and necessary to allow for the following to be undertaken:
e access, copy or convert data held in, or accessible from, a computer or data storage
device that:

o is on the premises; or

o has been moved to another premises for examination or processing; or

o has been seized for the purposes of investigation under the Act.
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Subsection 73ZSE(3) provides that the issuing officer may grant the order if they are satistied

that:

there are reasonable grounds for suspecting evidential material is held in, or is
accessible from, the computer or data storage device and they are satisfied:
the specified person is:
o reasonably suspected of having committed an offence or contravened the civil
penalty provision stated in the relevant warrant; or
the owner or lessee of the computer or device; or
an employee of the owner or lessee of the computer or device; or
o a person engaged under a contract for services by the owner or lessee of the
computer or device; or
o aperson who uses or has used the computer or device; or
o a person who is or was a system administrator for the system including the
computer or device.
the specified person has relevant knowledge of:
o the computer or device or a computer network which the computer or device
forms or formed a part; or
o measures applied to protect data in, or accessible from, the computer or device.

Subsection 73ZSE(4) provides that if the computer or data storage device that is the subject of
the order is seized under this Part or under the Regulatory Powers Act; and the order was
granted on the basis of an application made before the seizure, the order does not have effect
on or after the seizure.

Subsection 73ZSE(5) provides that if the computer or data storage device is not on the
premises, the order must:

specify the period within which the person must provide the information or assistance;
and

specify the place at which the person must provide the information or assistance; and
specify the conditions (if any) determined by the issuing officer as the conditions the
requirement on the person is to provide the information or assistance is subject.

Subsection 73ZSE(6) provides that a person commits an offence if they fail to comply with the
order. This offence attracts a penalty of 30 penalty units for a participant; or in any other case,
imprisonment for 2 years or 120 penalty units, or both.

Example — Morgan

Morgan provides support coordination services and operates the business as a sole
trader. Morgan is currently being investigated under Part 3 of the Regulatory Powers
Act for the misuse of the NDIS funding, including claiming for services never provided.

Morgan uses his laptop to undertake his business, including keeping participant records,

and making claims for services. Morgan has refused to assist investigators to access his
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laptop and there is an order in place under section 73ZSE which requires him to provide
assistance to allow an authorised person to access the data on his laptop.

If Morgan refuses to provide this assistance he will have committed an offence with a
penalty of imprisonment for 2 years, or 120 penalty units or both.

New Section 73ZSF — Compensation for damage to electronic equipment
New section 73ZSF deals with compensation for damage to electronic equipment.

Subsection 73ZSF(1) provides that this section applies where electronic equipment was being
operated as mentioned in section 73ZSC or section 73ZSD and damage is caused to the
equipment, the data recorded on the equipment is damaged or programs associated with the use
of the equipment, or use of data are damaged or corrupted. Additionally, the damage or
corruption has occurred because insufficient care was exercised in selecting the person to
operate the equipment or by the person operating the equipment themselves.

Subsection 73ZSF(2) provides that the Commonwealth must pay the owner of the equipment,
or the user of the data or programs with reasonable compensation for the damage or corruption,
as agreed between the Commonwealth and the owner or user.

Subsection 73ZSF(3) provides that if the owner or user and the Commonwealth fail to agree,
the owner or user may initiate proceedings in either the Federal Court of Australia, the Federal
Circuit and Family Court of Australia or a court of a State or Territory that has jurisdiction to
determine such reasonable amount of compensation payable.

Subection73ZSF(4) provides that in determining the amount of compensation payable, regard
is to be had as to whether to occupier of the premises or the occupier’s employees or agents
where available at the time and provided any appropriate warning or guidance on the operation
of the equipment.

New Section 73Z8G — Civil Penalty Provisions
New section 73ZSG deals with civil penalty provisions enforceable under Part 4 of the
Regulatory Powers Act.

Enforceable civil penalty provisions and under

Subsection 73ZSG(1) provides a list civil penalty provisions which are enforceable.

A note is also included which states Part 4 of the Regulatory Powers Act allows a civil penalty
provision to be enforced by obtaining an order for a person to pay a pecuniary penalty for the
contravention of the provision.
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Authorised applicant

Subsection 73ZSG(2) provides that the CEO is an authorised applicant in relation to the civil
penalty provisions.

Relevant Court

Subsection 73ZSG(3) provides the following courts as relevant courts in relation to civil
penalty provisions:

e the Federal Court;

e the Federal Circuit and Family Court of Australia (Division 2)

e acourt of a state or territory that has jurisdiction in relation to matters arising under the
NDIS Act.

Liability of Crown

To avoid doubt, subsection 73ZSG(4) provides that subsection 205(2) does not prevent the
Crown from being liable to pay a pecuniary penalty under a civil penalty order under Part 4 of
the Regulatory Powers Act.

New Section 73ZSH — Infringement Notices

New section 73ZSH deals with infringement notices under Part 5 of the Regulatory Powers
Act.

Provisions subject to infringement notices

Subsection 73ZSH(1) provides that subject to 73ZSH(2), a civil penalty provision as specified
in subsection 73ZSG(1) is subject to infringement notice.

A note is includes which states Part 5 of the Regulatory Powers Act creates a framework for
using infringement notices in relation to provisions

Subsection 73ZSH(2) provides that civil penalty provision is not subject to an infringement
notice if the person who has contravened the provision is either:

e aparticipant; or

e aprospective participant; or

e aplan nominee; or

e aperson who has parental responsibility in accordance with section 74(1)

Infringement officer

Subsection 73ZSH(3) provides for the purposes of Part 5 of the Regulatory Powers Act, the
CEO is an infringement officer relating to provisions mentioned in subsection 73ZSH(1).
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Relevant chief executive

Subsection 73ZSH(4) provides for the purposes of Part 5 of the Regulatory Powers Act, the
CEO is the relevant chief executive relating to provisions mentioned in subsection 73ZSH(1).

Liability of Crown

To avoid doubt, subsection 73ZSH(5) provides that subsection 205(2) does not prevent the
Crown from being liable to be given an infringement notice under Part 5 of the Regulatory
Powers Act.

New Section 73781 — Compliance Notices
New section 73ZSI sets out the requirements for the issuing of compliance notices.

Subsection 73ZSI(1) provides that the CEO may give a compliance notice to a person if they
are satisfied that the person is not complying with the NDIS Act, where the person’s conduct
relates to the Agency’s functions or where the CEO is aware of information that suggests the
person may not be complying with the NDIS Act.

Subsection 73ZSI(2) provides that the CEO must not issue a compliance notice to either:
e a participant; or
e aprospective participant; or
e aplan nominee; or
e aperson who has parental responsibility in accordance with section 74(1)

Subsection 73ZSI(3) provides that compliance notices must include all of the following:

e the name of the person that is being given the notice;

e a brief description of the actual or suspected non-compliance;

e specified action the person must take, or refrain from taking in order to address the
actual or suspected non-compliance;

e specified reasonable period that the person must undertake or refrain from undertaking
the specified action;

o ifthe CEO considers it appropriate, include a reasonable timeframe that the person must
provide evidence that they have taken or refrained from taking the specified action;

e state that a failure to comply with the notice is subject to a civil penalty;

e set out any other matters that are specified in the relevant NDIS rules;

Subsection 73ZS1(4) provides that a person contravenes this subsection if they fail to comply
with the compliance notice. Where this occurs a civil penalty of 60 penalty units applies.

Subsection 73ZSI(5) provides that the CEO may by writing to a person, vary or revoke a
compliance notice if considered appropriate to do so. In deciding whether to vary or revoke a
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compliance notice, the CEO must consider any submissions received from the provider before
the end of the period mentioned in the notice provided.

Example — RRR Support Services

The Agency has evidence from multiple fraud tip off reports made by members of the
public, and a review of claiming activity that suggests RRR Support Services may not
be complying with the NDIS Act. Evidence suggests RRR Support Services has been
over claiming for provider travel to deliver services, including claiming for travel when
the service was not delivered. The proprietor of RRR Support is issued with a
compliance notice under section 73ZSI.

Under the compliance notice, the proprietor is required to cease overclaiming and
inappropriate claiming for provider travel from the date the notice is received, and
provide additional evidence for all provider travel claims for the next 12 weeks.

The proprietor is also required to audit their provider travel claims for the last 12 months
and provide additional details to the Agency, including the staff member completing
the travel and the associated claim details for all provider travel claims made in that
period. The audit must be completed in the next 8 weeks. If the proprietor does not
comply with the notice, this may be considered an offence with a civil penalty of 60
penalty units.

New Section 73ZS8J — Enforceable Undertakings
New section 73ZSJ deals with enforceable undertaking enforceable under Part 6 of the
Regulatory Powers Act.

Enforceable provisions

Subsection 73ZSJ(1) provides a list of relevant provisions which are enforceable.

A note is included which states that Part 6 of the Regulatory Powers Act creates a framework
for accepting and enforcing undertakings relating to compliance with provisions

Subsection 73ZSJ(2) provides that the CEO must not accept or enforce an undertaking in
relation to a civil penalty provision mentioned in subsection 73ZSJ(1) from or against:

e a participant; or

e aplan nominee; or

e aperson who has parental responsibility in accordance section 74(1)

Authorised person

Subsection 73ZSJ(3) provides that the CEO is an authorised person in relation to the
enforceable undertaking provisions.
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Relevant Court

Subsection 73ZSJ(4) provides the following courts as relevant courts in relation to enforceable

undertaking provisions:

the Federal Court;
the Federal Circuit and Family Court of Australia (Division 2)

a court of a state or territory that has jurisdiction in relation to matters arising under the
NDIS Act.

Other undertakings

Subsection 73ZSJ(5) provides that an authorised person may accept any of the following
undertakings:

a written undertaking given by a person that they will pay another person an amount
worked out in accordance with the undertaking, in order to provide compensation for
loss or damage suffered as a result of a contravention or alleged contravention.

a written undertaking given by a person in connection with a matter relating to a
contravention or alleged contravention.

Example — True Plan Management Services

True Plan Management Services repeatedly fails to comply with administrative
obligations under the NDIS Act, despite education and engagement. The Agency
considers whether to pursue a compliance notice and potential civil penalties.

After assessing the circumstances, including True Plan Management Services’
cooperation, the impact on participants, and the proportionality of available responses,
the Agency determines that an enforceable undertaking would better achieve
compliance. True Plan Management Services voluntarily agrees to implement system
improvements, provide assurances about future compliance, and accept external
support or monitoring where appropriate.

The enforceable undertaking avoids the need for penalties while still creating binding
obligations. It provides a clear pathway to compliance, supported by transparency,
documentation, and ongoing oversight.

New Section 73ZSK-Appointment of NDIA inspectors and NDIA investigators

New section 73ZSK sets out the requirements for the appointment of NDIA inspectors and

investigators.

Subsection 73ZSK(1) provides that the CEO, in writing, may appoint one of the following as
an NDIA inspector, NDIA investigator or both:

a member of staff of the Agency
a person assisting the CEO

95



e a person performing services for the Commonwealth under a contract with the
Commonwealth.

Subsection 73ZSK(2) provides that the CEO must not appoint a person unless they are satisfied
that the person is an appropriate person to be appointed to the roles, and has suitable training
or experience to properly exercise the powers which they are authorised.

Subsection 73ZSK(3) provides that NDIA inspectors and NDIA investigators must comply
with any directions of the CEO.

Subsection 73ZSK(4) provides that if direction is given under subsection 73ZSK(3) in writing,
the direction is not a legislative instrument.

New Section 73ZSL - Determination relating to exercise of regulatory powers
New section 73ZSL deals with determinations in relating to the exercising monitoring or

investigation powers under Part 2 or Part 3 of the Regulatory Powers Act.

Subsection 73ZSL(1) provides that the Minister must, through legislative instrument,
determine conditions that must be met by an authorising person before, and during the exercise
of monitoring or investigation powers under Part 2 or 3 of the Regulatory Powers Act, as it
applies to the powers under sections 73ZSA and 73ZSB of the NDIS Act.

Subsection 73ZSL(2) provides that the determination must include considerations authorised
persons must make including:

e the circumstances of the participant or prospective participant; such as:

e the circumstances and nature of the conduct subject to regulatory action; and

e the exercise of powers in relation to the participant or prospective participant.

A series of examples are included to explain the type of circumstances and considerations the
Minister may consider when determining conditions that must be met. These include:

e Circumstances under paragraph (a) could include the participant or prospective
participant’s: ability to understand the exercise of the regulatory power; ability to
comply with requirements imposed in the exercise of the regulatory power; or personal,
social or environmental circumstances.

e Circumstances and nature of the conduct under paragraph (b) could include: the nature
and seriousness of the conduct; whether and to what extent the relevant conduct was
beyond the participant’s control; or whether there are any less intrusive means to
achieve the regulatory objective.

e Considerations in relation to the exercise of the powers under paragraph (c) could
include: whether a participant should be assisted by a nominee; how to ensure that
information related to the exercise of regulatory powers is communicated to the
participant in accessible forms; or ensuring that a participant’s disability, or reliance on
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supports because of disability, is not taken to mean non-cooperation or evidence of
intentional non-compliance.

The purpose of this item is to ensure appropriate safeguards exist for participants and
prospective participants where there is a need for the Agency to exercise regulatory powers.
This item ensures an assessment of participant risk and circumstances is factored into decisions
on whether or how powers are used.

A legislative note after subsection 73ZSL(2) explains that Part 4 of Chapter 3 of the Legislation
Act relating to sunsetting, does not apply to the determination. This is due to the LEOMR
which provides that instruments made under the Act are exempt from sunsetting (see table item
42AC in section 12 of those Regulations). It is appropriate for all legislative instruments made
under the Act to be exempt from sunsetting as they form part of an intergovernmental scheme,
as provided in the Attorney-General’s Department’s Guide to managing sunsetting of
legislative instruments.
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