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Purpose

The purpose of this document is to further explain the release of topics in the new Aged Care
Rules (the Rules) under Chapters 4 and 6 of the Aged Care Act 2024 (the new Act). These Rules
relate to the Grantee Code of Conduct, register of banning orders and non-recovery of
recoverable amounts.

It aims to assist stakeholders to provide feedback to the Department of Health and Aged Care
(the department) on the Rules.

It is not a comprehensive guide to the Rules or a standalone document. Please read it alongside:

e the new Act and its Explanatory Memorandum

e the draft Rules released under Stage 2c.

Why the new Act is important

The new Act starts from 1 July 2025. It will respond to the issues facing older people, aged care
providers, workers, and the broader sector. It will put the rights and needs of older people at the
centre of the aged care system.

The Royal Commission found the current Aged Care Act and its related legislation is no longer fit
for purpose. This is because the laws are structured around providers and how to fund them,
rather than around the people accessing services and what they need.

The new rights-based Act will put older people who need aged care at the centre of the system.

Read more about what a rights-based Act means to you.

The new Act will underpin responses to around 60 Royal Commission recommendations,
including to legislate:

the government's response to the Aged Care Taskforce recommendations
the new Support at Home program

strengthened Aged Care Quality Standards

stronger powers for the Aged Care Quality and Safety Commission

a Statement of Rights for older people.

The new Act will also build on priority aged care reforms already delivered by government.

Rules already published

The department is publishing the exposure draft of the Rules in stages, ahead of the new Act
starting from 1 July 2025. The department is prioritising the release of Rules that are new or cover
areas of strong public interest. This is to provide the community and sector with more time to
consider them and make sure we have them right. A timeline sets out each topic and its indicative
release date for public feedback.
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e The Stage 1 release contained the draft service list. This outlined the care and services
that will be available to older people under the new laws. Submissions closed on
31 October 2024. A summary of the feedback is available on the Ageing and Aged Care
Engagement Hub.

o Ahead of Stage 2 release, the department published an Overview of the New Aged Care
Act Rules consultation — Release 2 — Funding of aged care services (Chapter 4).

e The Stage 2a release contained some of the draft Rules for Chapter 4 of the new Act.
The release focused on funding related to the new Support at Home program, including
subsidies, individual contributions and means testing. Submissions closed on 6
December 2024. The department will release a summary of feedback once available.

e The Stage 2b release contained more of the draft Rules under Chapter 4 of the new Act.
The release focused on funding for other aged care programs. This included new Rules
regarding funding for individuals who are accessing funded aged care services on 1 July
2025 (i.e. the no worse off principle). We re-released Rules for Stage 2a to give context to
these new funding topics.

¢ Following the previous releases, we heard that the Rules are complicated and difficult for
people to understand. In response to this feedback, we developed a supporting document for
Stage 2b to assist stakeholders in understanding some of the more complex issues.

e For Stage 2b, respondents can provide feedback via free text or document upload, and we
have also included targeted survey questions for specific feedback.

e Submissions close for Stage 2b on 28 February 2025.

e The Stage 3 release contains Rules regarding provider obligations. It includes a supporting
document and an online form where people can provide feedback through targeted survey
guestions, free text and/or document upload. Submissions close on 13 March 2025.

e All updates on the Rules releases are being communicated through the consultation page
on the department’s website.

What is in the Stage 2c release?

This release contains topics relating to aged care in Chapters 4 and 6 of the new Act:

¢ the Grantee Code of Conduct
e register of banning orders

e non-recovery of recoverable amounts.

Grantee Code of Conduct

The Grantee Code of Conduct (the Grantee Code) sets out compliance requirements for
individuals or organisations receiving financial assistance or payments under subsection 265(1)
of the new Act from 1 July 2025.

The Grantee Code is different to the Aged Care Code of Conduct, which governs how registered
providers, aged care workers and responsible persons should conduct themselves. The Aged

Care Code of Conduct will apply to grantees receiving grants under s264 of the new Act, as they
will be required to be registered providers. However, this is not a requirement for recipients under
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subsection 265(1), which is why the Grantee Code has been introduced. The types of grants that
will be governed by the Grantee Code of Conduct includes grants for capital works under the
Aged Care Capital Assistance Program (ACCAP) and grants to assist with the recruitment and
training of First Nations aged care workers under the Indigenous Engagement Initiative Program
(IED).

The Grantee code requires Grantees to adhere to specific standards of behaviour and
performance. This includes ensuring that all actions and omissions by their employees or
contractors comply with the Grantee Code.

The Rules detail circumstances under which a grantee may be in breach of the Grantee Code,
including acts or omissions by their employees.

The Rules established under the Act enforce the Grantee Code, ensuring accountability and
integrity in the use of government funds.

There may be situations where a registered provider must follow both the Aged Care Code of
Conduct and the Grantee Code. The codes will not conflict, and a provider will be able to comply
with both codes at the same time.

Register of banning orders

A banning order stops or restricts a person or entity from providing funded aged care services,
either all together or only specific activities. A banning order may prevent a person from being an
aged care worker or responsible person of a registered provider. A banning order can apply for a
specified period, or permanently, and may be subject to conditions.

The new laws largely replicate the current Aged Care Act but has extended to include registered
providers.

The Aged Care Quality and Safety Commissioner (Commissioner) has the power by law to make
a banning order and may publish a banning order reqister, which they can make available to the
public.

The new Act empowers the Commissioner to make a banning order against an individual or entity
in a range of circumstances, including where:

e the Commissioner reasonably believes there is a failure to comply, with the new Act or
the Aged Care Code of Conduct (as it applies to an individual)

« the Commissioner reasonably believes that the individual or entity is not suitable to be
involved, or to continue to be involved, in the provision of aged care the Commissioner
reasonably believes that there is an immediate or severe risk to the safety, health or well-
being of one or more care recipients if the individual or entity is involved or continues to
be involved in the provision of any type of aged care or specified types of aged care; if the
individual or entity becomes an insolvent under administration.

The Commissioner must maintain a Register of banning orders which contains specified
information about each banning order they have made, including the name of the person or entity
against which the order was made, the details of the banning order and any other information
specified in the Rules. The Rules specify the details which should be included on the Register
and how the information included in the register can be accessed and corrected.
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To ensure that the Register of banning orders functions properly, it is considered necessary that
personal information of banned individuals may be made public through the publication of the
register in whole or in part (or of specified information entered on the register). Note this would
only extend to personal information that is reasonably necessary to identify the individual
concerned to ensure they are not employed in other roles within the aged care sector, potentially
causing harm to individuals accessing funded aged care services.

The Register of banning orders will help to prevent harm to individuals accessing services in
related sectors, such as disability or childcare, should a person who has been assessed as
unsuitable to work in aged care seek employment in these areas.

Rules made in accordance with subsection 507(6) of the new Act provide greater clarity relating
to when the Commissioner may publish all or part of the register. For example, they may choose
not to publish something on the register if it could reasonably pose a risk to a care recipient.

A banned entity has the right to seek a review of a decision made under section 498 of the new
Act (see subsection 556(1)) or seek a variation to the banning order under section 505 of the new
Act, with the Commissioner required to keep the banning register updated with such changes.

Non-recovery of recoverable amounts

Registered providers will receive subsidies from government toward the care of older people
approved for aged care services. If a provider receives payment or an overpayment from the
government that they are not entitled to, the provider becomes a debtor. In this case, the debtor
will be required to repay the overpayment or non-approved payment to the government.

In some circumstances, the payment in part or full is deemed non-recoverable.

The Rules prescribe the circumstances when a debt is considered non-recoverable. It also
describes the method used to work out the value of the unpaid amount where a settlement
agreement is made between the Commonwealth and debtor (provider) in relation to a recoverable
amount.
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